


HA !• 'O*" SCO

San Prancisco

Law Library
INo.

RresenttsU by

EXTRACT FROM BY-LAWS.
Section 9. No book shall, at any time, bo taken

from the Llbrcry Room to any other place than to

some court room of a Court of Record, State or Fed-
eral, In the City of San i'rancisco, or to the Chambers
of a Judge of such Court of Record, and t'.ien only upon
the accountable receipt t f some person entitled to the
use of the Library. Every smcIi book so taken from
the Library, shall be returned on the rame day, and in

default of such return the party taking the same shall

be suspended from all use and privileges of the
IJbrary until the return of the book or full compensa-
tion Is made therefor to the satisfaction of the
Trustees.

Sec. 11. No books shall have the leaves folded
down, or be marked, dog-eared, or otherwise soiled,

defaced or Injured. A party violatinj^ ^his i rovision,
shall be liable to pay a sum not excee-^ing the value
of the book, or to replace the volume Yy a new one, at
the discretion of the Trustees or Executiv Commit-
tee, and shall be liable to be suspended from all use
of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
Committee.





Digitized by the Internet Archive

in 2010 with funding from

Public.Resource.org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs0459







No. 1540

IN THE

UNITED STATES CIRCUIT COURT of APPEALS
FOR THE NINTH CIRCUIT.

TRANSCRIPT OF RECORD
(In Four Volumes)

C. M. THORNDYKE, MAUD ANNETTE
GREENIG,

JAMES W. KELLY,
AND

WALTER F. SWAN,
Appellants,

vs.

THE ALASKA PERSEVERANCE MINING
COMPANY (A Corporation),

Appellee.

VOL. I.

(Pages 1 to 416, Inclusive.)

Upon Appeal from the United States District Court

for the Territory of Alaska, Division No. 1.

FILED
FiLMER Bros. Co. PrintINT, L6/U.I^y^RB Sp>



I



No. 154Q

IN THE

UNITED STATES CIRCUIT COURT of APPEALS
FOR THE NINTH CIRCUIT.

TRANSCRIPT OF RECORD
(In Four Volumes)

C. M. THORNDYKE, MAUD ANNETTE
GREENIG,

JAMES W. KELLY,
AND

WALTER F. SWAN,
Appellants,

vs.

THE ALASKA PERSEVERANCE MINING
COMPANY (A Corporation),

Appellee.

VOL. I.

(Pages 1 to 416, Inclusive.)

Upon Appeal from the United States District Court

for the Territory of Alaska, Division No. 1.

FiLMER Bros. Co. Print. 1642 Howard St., S. F. Cal.





INDEX.

Page

Acceptance of Service of Proposed Bill of Ex-

ceptions 116

Admission of Service of Designation on Print-

ing Eecord 1290

Affidavit in Cause Entitled ''The Jualpa Com-

pany (a Corporation), Plaintiff, vs. Alaska

Perseverance Mining Company (a Corpora-

tion), Defendant" (Defendant's Exhibit

No. 43) 1094

Affidavit of Charles H. Pearce of Value of Sub-

ject Matter 1205

Affidavit of Walter F. Swan of Value of Sub-

ject Matter 1203

Affidavit of C. M. Thorndyke of Value of Sub-

ject Matter 1201

Amended and Supplemental Answer 19

Amended Reply, Order Substituting Walter F.

Swan as Party Plaintiff for V. McFarland

et ux., and Directing Filing of Plaintiffs'. . 115

Amended Reply, Plaintiffs' 31

Appeal Bond 110

Appeal (Original), Citation on 3



ii C. M. Tliorndyhe et al. vs.

Index. Page

Appeal, Petition for, and Order Allowing Ap-

peal 108

Appellants' Praecipe for Transcript of Record. 5

Appellee's Designation Under Rule 23 1343

Argument and Submission of Case and of Filing

of Opinion, Memorandum Relative to 1463

Assignment of Errors 42

Bill of Exceptions 116

Bill of Exceptions 118

Bill of Exceptions, Acceptance of Service of

Proposed 116

Bill of Exceptions, etc., Order Extending Time

to File 1192

Bill of Exceptions, Order Extending Time to

Present 1192

Bill of Exceptions, etc., Order Settling and Al-

lowing 1193

Bond, Appeal 110

Certificate, Clerk's, to Supplemental Praecipe

and Opinion 1339

Certificate, Clerk's, to Transcript of Record 1212

Certificate, Marshal's, of Service of Citation on

Appeal 1

Citation on Appeal (Original) 3

Citation on Appeal, Marshal's Certificate of Ser-

vice of 1



The Alaska Perseverance Mining Company. iii

Index. Page

Clerk's Certificate to Supplemental Praecipe and

Opinion 1339

Clerk's Certificate to Transcript of Record 1212

Complaint 11

Complaint by Interlineation, Motion During

Trial to Amend 276

Conclusions of Law and Allowance Thereof, etc.,

Plaintiffs' Exceptions to Findings of Pact

and 1144

Conclusions of Law of District Court, Finding

of Fact and 1124

Conclusions of Law, Plaintiffs' Proposed Find-

ings of Fact and 1098

Decree of District Court 37

Designation, Admission of Service of, on Print-

ing Record 1289

Designation, Appellee 's Under Rule 23 1343

Defendant's Exhibit (Photograph) 1473

Defendant's Exhibit No. 3 (Letter Dated August

16, 1906, Addressed to The Rubicon Consoli-

dated Mining Company, Signed by John R.

Mitchell) 1016

Defendant's Exhibit No. 4 (Photograph Show-

ing Flume Over South Branch of Lurvey

Creek and New Flume to Connect With

North Branch—Showing Old Brush and

Board Dam) ^.1479



iv C. M. Thorndyke et al. vs.

Index. Page

Defendant's Exhibit No. 5 (Photograph Show-

ing Alaska Perseverance Mine) 1464

Defendant's Exhibit No. 6 (Notice of Location

—

The Martin Lode) 1066

Defendant's Exhibit No. 7 (Map of Persever-

ance Patents and Jualpa Conflict, Silver

Bow Basin, Alaska) 1196

Defendant's Exhibit No. 8 (Mineral Certificate

No. 12) 1345

Defendant's Exhibit No. 9 (Warranty Deed

from W. A. Sanders to the Alaska Gold

Mountain Mining Company) 1353

Defendant's Exhibit No. 10 (Warranty Deed

from Alaska Gold Mining Company to East-

em Alaska Mining & Milling Company) . . . 1357

Defendant's Exhibit No. 11 (Warranty Deed

from Eastern Alaska Mining & Milling

Company to Juneau Mining & Manufactur-

ing Company) 1361

Defendant's Exhibit No. 12 (Mineral Certifi-

cate No. 59) 1368

Defendant's Exhibit No. 13 (Order Appointing

Receiver in Cause Entitled ''William M.

Ebner, Plaintiff, vs. Juneau Mining &

Manufacturing Company (a Corporation),

et al., Defendants") 1376



The Alaska Perseverance Mining Company, v

Index. Page

Defendant's Exhibit No. 14, Memoranda Rela-

tive to 1379

Defendant's Exhibit No. 14 (Order Confirming

Receiver's Report in Cause Entitled ''Wil-

liam M. Ebner, Plaintiff, vs. Juneau Mining

& Manufacturing Company (a Corpora-

tion), M. Wadleigh, R. H. Downing, John F.

Owen, E. Huser and J. T. Gilbert, Legal

Administrators, Defendants") 1380

Defendant's Exhibit No. 15 (Deed Dated June 3,

1896, from B. M. Behrends to Joseph T. Gil-

bert) 1387

Defendant's Exhibit No. 16 (Order Allowing

Appeal in Cause Entitled "William M. Eb-

ner et al.. Plaintiffs, vs. Juneau Mining &

Manufacturing Company (a Corporation)

et al., Defendants") 1393

Defendant's Exhibit No. 17 (Mandate) 1395

Defendant's Exhibit No. 18 (Notice of Location

—Pre-emption of Right of Way for Ditch,

Flume and Pipe and Location of Water) . . 1068

Defendant's Exhibit No. 19 (Notice of Quartz

Location—Perseverance No. 2) 1398

Defendant's Exhibit No. 20 (Notice of Quartz

Location—Alta No. 2) 1400

Defendant's Exhibit No. 21 (Notice of Quartz

Location—Jumbo 2d) 1403



vi C. M. Thorndyhe et al. vs.

Index. Page

Defendant's Exhibit No. 22 (Notice of Millsite

Location) -j^^q-

Defendant's Exhibit No. 23 (Mineral Certificate

No. 67) 1407
Defendant's Exliibit No. 24 (Deed Dated June

4, 1901, Joseph T. Gilbert to William J.

Sutherland) -^^yj

Defendant's Exhibit No. 25 (Deed Dated Sep-

tember 17, 1903, from Joseph T. Gilbert to

Alaska-Perseverance Mining Company) . . . 1429
Defendant's Exhibit No. 26 (Deed Dated April

22, 1902, from Joseph T. Gilbert to Alaska-

Perseverance Mining Company) 1447
Defendant's Exhibit No. 27 (Photograph Show-

ing Flume Connecting North and South
Branches of Lurvey Creek Showing Old
South Ditch)

2478
Defendant's Exhibit No. 28 (Amended Notice

of Location) -.450

Defendant's Exhibit No. 33 (Photograph) 1474
Defendant's Exhibit No. 34 (Deed from Gustave

Lundgreen to L. G. Bach) 1070
Defendant's Exhibit No. 35 (Power of Attorney

from Phillip Pollock to L. G. Bach) 1071
Defendant's Exhibit No. 36 (Quitclaim Deed

Dated August 7, 1906, from L. G. Bach to

Phillip PoUock)
1Q74



The Alaska Perseverance Mining Company, vii

Index. Page

Defendant's Exhibit No. 37 (Quitclaim Deed

Dated September 6, 1906, from Phillip Pol-

lock to The Alaska-Perseverance Mining

Company) 1078

Defendant's Exhibit No. 38 (Proof of Labor for

Year 1897, Signed by William Nelson) . . , .1082

Defendant's Exhibit No. 39 (Proof of Labor

for Year 1898, Signed by C. H. Pearce) . . .1084

Defendant's Exhibit No. 40 (Photograph Show-

ing The Alaska-Perseverance Mine and The

Juneau-Alaska Mine in the Distance) 1466

Defendant's Exhibit No. 41 (Temporary Re-

straining Order in Cause Entitled *' Jualpa

Company (a Corporation), Plaintiff, vs.

Alaska-Perseverance Mining Company (a

Corporation), Defendant") 1086

Defendant's Exhibit No. 42 (Motion for Tem-

porary Restraining Order in Cause En-

titled, ''The Jualpa Company (a Corpora-

tion), Plaintiff, vs. Alaska-Perseverance

Mining Company (a Corporation), Defend-

ant") 1091

Defendant's Exhibit No. 43 (Affidavit in Cause

Entitled, ''The Jualpa Company (a Cor-

poration), Plaintiff, vs. Alaska-Persever-

ance Mining Company (a Corporation), De-

fendant") 1094



viii C. M. Thorndyke et al. vs.

Index. Page

Defendant's Exhibit No. 44 (Map) 1483

Defendant's Identification No. 1 (Map of The

Perseverance Mining Property and Other

Claims in Silver Bow Basin, Alaska) 1484

Defendant's Identification No. 29 (Photograph

Showing Alaska-Perseverance Mines) .... 1481

Defendant's Identification No. 30 (Photograph) 1480

Defendant's Identification No. 31 (Photograph).1475

Defendant's Identification No. 32 (Photograph

Showing Junction of North and South

Branches of Survey Creek) 1476

Defendant's Objections to Motion for New

Trial 1190

Deposition on Behalf of Plaintiff:

Dan Kennedy 971

Dan Kennedy (cross-examination) 981

Dan Kennedy (redirect examination) 993

Dan Kennedy (recross-examination) 997

Errors, Statement of, on which Appellants In-

tend to Reply and the Parts of the Record

Which Appellants Think Necessary for

Consideration 1215

Exceptions, Acceptance of Service of Proposed

Bill of 116

Exceptions, etc., Order Extending Time to File

Bill of 1192



The Alaska Perseverance Mining Company. ix

Index. Page

Exceptions, Order Extending Time to Present

Bill of 1192

Exceptions, etc.. Order Settling and Allowing

Bill of 1193

Exceptions, Plaintiffs,' to Findings of Fact and

Conclusions of Law and Allowance Thereof,

etc 1144

Exhibit , Defendant's (Photograph) 1473

Exhibit No. 3, Defendant's (Letter Dated Au-

gust 16, 1906, Addressed to The Rubicon

Consolidated Mining Company, Signed by

John R. Mitchell) 1016

Exhibit No. 4, Defendant's (Photograph Show-

ing Flume Over South Branch of Lurvey

Creek and New Flume to Connect With

North Branch—Showing Old Brush and

Board Dam) 1479

Exhibit No. 5, Defendant's (Photograph Show-

ing Alaska-Perseverance Mine) 1464

Exhibit No. 6, Defendant's (Notice of Loca-

tion—The Martin Lode) 1066

Exhibit No. 7, Defendant's (Map of Persever-

ance Patents and Jualpa Conflict, Silver

Bow Basin, Alaska) 1196

Exhibit No. 8, Defendant's (Mineral Certifi-

cate No. 12) 1345



X C. M. Thorndyke et al. vs.

Index. Page

Exhibit No. 9, Defendant's (Warranty Deed

from W. A. Sanders to the Alaska Gold

Mountain Mining Company) 1353

Exhibit No. 10, Defendant's (Warranty Deed

from Alaska Gold Mining Company to East-

em Alaska Mining & Milling Company) . . . 1357

Exhibit No. 11, Defendant's (Warranty Deed

from Eastern Alaska Mining & Milling

Company to Juneau Mining & Manufactur-

ing Company) 1361

Exhibit No. 12, Defendant's (Mineral Certifi-

cate No. 59) 1368

Exhibit No. 13, Defendant's (Order Appointing

Receiver in Cause Entitled ''William M.

Ebner, Plaintiff, vs. Juneau Mining & Man-

ufacturing Company (a Corporation), et

al., Defendants") 1376

Exhibit No. 14, Memoranda Relative to Defend-

ant's 1379

Exhibit No. 14, Defendant's (Order Confirming

Receiver's Report in Cause Entitled "Will-

iam M. Ebner, Plaintiff, vs. Juneau Min-

ing & Manufacturing Company (a Corpo-

ration), M. Wadleigh, R. H. Downing, John

L. Owen, E. Huser, and J. T. Gilbert, Legal

Administrators, Defendants") 1380



The Alaska Perseverance Mining Company. xi

Index. Page

Exliibit No. 15, Defendant's (Deed Dated June

3, 1896, from B. M. Behrends to Joseph

T. Gillett) 1387

Exhibit No. 16, Defendant's (Order Allowing

Appeal in Cause Entitled "William M. Eb-

ner, PlaintilK, vs. Juneau Mining and Manu-

facturing Company (a Corporation), et al.,

Defendants") 1393

Exhibit No. 17, Defendant's (Mandate) 1395

Exhibit No. 18, Defendant's (Notice of Loca-

tion—Pre-emption of Right of Way for

Ditch, Flume and Pipe and Location of

Water) 1068

Exhibit No. 19, Defendant's (Notice of Quartz

Location—Perseverance No. 2) 1398

Exhibit No. 20, Defendant's (Notice of Quartz

Location—Alta No. 2) 1400

Exhibit No. 21, Defendant's (Notice of Quartz

Location—Jumbo 2d) 1403

Exhibit No. 22, Defendant's (Notice of Millsite

Location) 1405

Exhibit No. 23, Defendant's (Mineral Certifi-

cate No. 67) 1407

Exhibit No. 24, Defendant's (Deed Dated June 4,

1901, from Joseph T. Gilbert to William J.

Sutherland) 1417



xii C. M. Thorndyke et al. vs.

Index. Page

Exhibit No. 25, Defendant's (Deed Dated Sep-

tember 17, 1903, from Joseph T. Gilbert to

Alaska-Perseverance Mining Company) . . 1429

Exhibit No. 26, Defendant's (Deed Dated April

22, 1902, from Joseph T. Gilbert to Alaska-

Perseverance Mining Company) 1447

Exhibit No. 27, Defendant's (Photograph Show-

ing Fliune Connecting North and South

Branches of Lurvey Creek Showing Old

South Ditch) 1478

Exhibit No. 28, Defendant's (Amended Notice of

Location) , 1450

Exhibit No. 33, Defendant's (Photograph) . . . .1474

Exhibit No. 34, Defendant's (Deed fromGustave

Lundgreen to L. G. Bach) 1070

Exhibit No. 35, Defendant's (Power of Attorney

from Phillip Pollock to L. G. Bach) 1071

Exhibit No. 36, Defendant's (Quitclaim Deed

Dated August 7, 1906, from L. G. Bach to

Phillip Pollock) 1074

Exhibit No. 37, Defendant's (Quitclaim Deed

Dated September 6, 1906, from Phillip Pol-

lock to The Alaska Perseverance Mining

Company) 1078

Exhibit No. 38, Defendant's (Proof of Labor

for Year 1897, Signed by WiUiam Nelson) .1082



The Alaska Perseverance Mining Company, xiii

Index. Page

Exhibit No. 39, Defendant's (Proof of Labor

for Year 1898, Signed by C. H. Pearce) . .1084

Exhibit No. 40, Defendant's (Photograph

Showing The Alaska-Perseverance Mine

and The Juneau Alaska Mine in the Dis-

tance) 1466

Exhibit No. 41, Defendant's (Temporary Re-

straining Order in Cause Entitled *' Jualpa

Company (a Corporation), Plaintiff, vs.

Alaska-Perseverance Mining Company (a

Corporation), Defendant") 1086

Exhibit No. 42, Defendant's (Motion for Tem-

porary Restraining Order in Cause Entitled

*'The Jualpa Company (a Corporation),

Plaintiff, vs. Alaska-Perseverance Mining

Company (a Corporation), Defendant") . .1091

Exhibit No. 43, Defendant's (Affidavit in Cause

Entitled "The Jualpa Company (a Corpo-

ration), Plaintiff, vs. Alaska-Perseverance

Mining Company (a Corporation), Defend-

ant") 1094

Exhibit No. 44, Defendant's (Map) 1483

Exhibit No. 1, Plaintiffs' (Map) 1195

Exhibit No. 2, Plaintiffs' (Notice of Placer Lo-

cation—B. C. Fraction Placer Claim) . . . .1208

Exhibit No. 3, Stipulation of Counsel Relative

to Plaintiffs' 1206



xiv C. M. Thorndyhe et al. vs.

Index. Page

Exhibit No. 4, Plaintiffs' (Notice of Appropria-

tion of Water) 1211

Exhibit No. 6, Plaintiffs/ for Identification

(Photograph) 1482

Exhibit No. 7, Plaintiffs', for Identification,

(Photograph) 1471

Exhibit No. 8, Plaintiffs', for Identification

(Photograph) 1472

Exhibit No. 9, Plaintiffs' (Quitclaim Deed

Dated September 7, 1905, from V. McEar-

land to C. M. Thorndyke) 1017

Exhibit No. 10, Plaintiffs' (Quitclaim Deed

Dated September 9, 1905, from V. McEar-

land to Marie L. McFarland) 1023

Exhibit No. 11, Plaintiffs' (Quitclaim Deed

Dated December 19, 1905, from V. McFar-

land and Marie L. McEarland, to Walter

F. Swan) 1029

Exhibit No. 12, Plaintiffs' (Quitclaim Deed

Dated November 5, 1905, from Marie Mc-

Farland to James W. Kelly) 1036

Exhibit No. 13, Plaintiffs' (Quitclaim Deed

Dated November 5, 1905, from Marie Mc-

Farland to Frank S. Shelton) 1039

Exhibit No. 14, Plaintiffs' (Power of Attorney

from Frank S. Shelton to James W. Kelly) . 1042



The Alaska Perseverance Mining Company, xv

Index. Page

Exhibit No. 15, Plaintiffs' (Quitclaim Deed

Dated November 7, 1905, from Frank S.

Shelton (by James W. Kelly) to Maud An-

nette Greenig) 1045

Exhibit No. 16, Plaintiffs' (Pamphlet—Local

Mining Laws of Harris Mining District,

Alaska) 1051

Exhibit No. 17, Plaintiffs' (Plat of the Claim

of The Alaska-Perseverance Co., Known as

The Martin Lode in Conflict with Meal

Ticket Lode Claim, Meal Ticket Fraction

Lode Claim, B. C. Placer Claim and Maria

L. Lode Claim in Harris Mining District,

Alaska) 1477

Exhibit No. 18, Plaintiffs' (Photograph) 1469

Exhibit No. 19, Plaintiffs' (Photograph) 1468

Exhibit No. 20, Plaintiffs' (Photograph) . . . .1470

Exhibit 24, Plaintiffs', for Identification (Pho-

tograph Showing The Alaska-Perseverance

Mine and The Juneau Alaska Mine in the

Distance) 1465

Exhibit No. 28, Plaintiffs' (Photograph Show-

ing The Alaska-Perseverance Mine and The

Juneau Alaska Mine in the Distance) 1467

Exhibits, Original, Motion to Require Clerk to

Forward to Circuit Court of Appeals 1197



xvi C. M. Tliorndyke et al. vs.

Index. Page

Exhibits, Stipulation of Counsel Eelative to Cer-

tain Original 1207

Findings of Fact and Conclusions of Law and

Allowance Thereof, etc. Plaintiffs' Excep-

tions to 1144

Findings of Fact and Conclusions of Law of

District Court 1124

Findings of Fact and Conclusions of Law, Plain-

tiffs' Proposed 1098

Identification No. 1, Defendant's (Map of The

Perseverance Mining Property and Other

Claims in Silver Bow Basin, Alaska) .... 1484

Identification No. 29, Defendant's (Photograph

Showing Alaska-Perseverance Mines) 1418

Identification No. 30, Defendant's (Photo-

graph) 1480

Identification No. 31, Defendant's (Photo-

graph) 1475

Identification No. 32, Defendant's (Photo-

graph Showing Junction of North and

South Branches of Lurvey Creek) 1476

Map Attached to Amended and Supplemental

Answer 29

Marshal's Certificate of Service of Citation on

Appeal 1

Memoranda Eelative to Defendant's Exliibit

No. 14 1379



The Alaska Perseverance Mining Company, xvii

Index. Page

Memorandum Relative to Argument and Sub-

mission of Case and of Filing of Opinion . . 1463

Memorandum Relative to Motion for Substitu-

tion of Parties Plaintiff 1462

Motion 1460

Motion During Trial to Amend Complaint by

Interlineation 276

Motion for New Trial, Defendant's Objections

to 1190

Motion for a New Trial, Order Overruling and

Denying Plaintiffs ' 1190

Motion for a New Trial, Plaintiffs' 1159

Motion for Substitution of Parties Plaintiff,

Memorandum Relative to 1462

Motion for Substitution of Walter P. Swan as

a Party Plaintiff for V. McFarland et ux. .1460

Motion for Substitution of Walter F. Swan as

Party Plaintiff for V. McFarland et ux.,

Plaintiffs' 113

Motion for Temporary Restraining Order in

Cause Entitled "The Jualpa Company (a

Corporation), Plaintiff, vs. Alaska-Perse-

verance Mining Company (a Corporation),

Defendant" (Defendant's Exhibit No. 42) .1091

Motion to Require Clerk to Forv\^ard Original

Exhibits to Circuit Court of Appeals .... 1197

Names and Addresses of Attorneys of Record . . 1



Kviii C. M. Thorndyke et al. vs.

Index. Page

Objections to Motion for New Trial, Defend-

ant's 1190

Opinion, Clerk's Certificate to Supplemental

Praecipe and 1339

Opinion, Memorandiun Relative to Argiunent

and Submission of Case and of Filing of . . 1463

Opinion of District Court 1291

Order Allowing Appeal, Petition for Appeal

and 108

Order Directing Clerk to Send Original Ex-

hibits to Circuit Court of Appeals 1200

Order Extending Time to File Bill of Excep-

tions, etc 1192

Order Extending Time to Present Bill of Ex-

ceptions 1192

Order, Motion for Temporary Restraining, in

Cause Entitled ''The Jualpa Company (a

Corporation), Plaintiff, vs. Alaska-Perse-

verance Mining Company (a Corporation),

Defendant" (Defendant's Exhibit No. 42) .1091

Order Overruling and Denying Plaintiffs' Mo-
tion for a New Trial 1190

Order Settling and Allowing Bill of Exceptions,

^*c 1193

Order Substituting Walter F. Swan as Party

Plaintiff for V. McFarland et ux., and Di-



The Alaska Perseverance Mining Company, xix

Index. Page

recting Filing of Plaintiffs' Amended Re-

ply 115

Order, Temporary Restraining in Canse En-

titled "Jualpa Company (a Corporation),

Plaintiff, vs. Alaska-Perseverance Mining

Company (a Corporation), Defendant"

(Defendant's Exhibit No. 41) 1086

Original Exhibits to Circuit Court of Appeals,

Motion to Require Clerk to Forward 1197

Original Exhibits to Circuit Court of Appeals,

Order Directing Clerk to Send 1200

Original Exhibits, 8tipulation of Counsel Rela-

tive to Certain 1207

Petition for Appeal and Order Allowing Ap-

peal 108

Plaintiffs ' Amended Reply 31

Plaintiffs' Amended Reply, Order Substituting

Walter F. Swan as Party Plaintiff for V.

McFarland et ux., and Directing Filing of . . 115

Plaintiffs' Exceptions to Findings of Fact and

Conclusions of Law and Allowance There-

of, etc 1144

Plaintiffs' Exhibit No. 1 (Map) 1195

Plaintiffs' Exhibit No. 2 (Notice of Placer Lo-

cation—^B. C. Fraction Placer Claim) 1208

Plaintiffs' Exhibit 3, Stipulation of Counsel Rel-

ative to 1206



XX G. M. Tliorndyhe et al. vs.

Index. Page

Plaintiffs' Exhibit No. 4 (Notice of Appropria-

tion of Water) 1211

Plaintiffs' Exhibit No. 6 for Identification

(Photograph) 1482

Plaintiffs' Exhibit for Identification No. 7

(Photograph) 1471

Plaintiffs' Exhibit for Identification No. 8

(Photograph) 1472

Plaintiffs' Exhibit No. 9 (Quitclaim Deed

Dated September 7, 1905, from V. McFar-

land to C. M. Thorndyke) 1017

Plaintiffs' Exhibit No. 10 (Quitclaim Deed

Dated September 9, 1905, from V. McFar-

land to Marie L. McFarland) 1023

Plaintiffs' Exhibit No. 11 (Quitclaim Deed

Dated December 19, 1905, from V. McFar-

land and Marie L. McFarland, to Walter F.

Swan) 1029

Plaintiffs' Exhibit No. 12 (Quitclaim Deed

Dated November 5, 1905, from Marie Mc-

Farland to James W. Kelly) 1036

Plaintiffs' Exhibit No. 13 (Quitclaim Deed

Dated November 5, 1905, from Marie Mc-

Farland to Frank S. Shelton) 1039

Plaintiffs' Exhibit No. 14 (Power of Attorney

from Frank S. Shelton to James W. Kelly) .1042



The Alaska Perseverance Mining Company, xxi

Index. Page

Plaintiffs' Exhibit No. 15 (Quitclaim Deed

Dated November 7, 1905, from Frank S.

Shelton (by James W. Kelly) to Maud An-

nette G-reenig) 1045

Plaintiffs' Exhibit .No. 16 (Pamphlet—Local

Mining Laws of Harris Mining District,

Alaska) 1051

Plaintiffs' Exhibit No. 17 (Plat of the Claim of

The Alaska Perseverance Co. Known as The

Martin Lode in Conflict with Meal Ticket

Lode Claim, Meal Ticket Fraction Lode

Claim, B. C. Placer Claim and Maria L.

Lode Claim in Harris Mining District

Alaska) 1477

Plaintiffs' Exhibit No. 18 (Photograph) 1469

Plaintiffs' Exhibit No. 19 (Photograph) 1468

Plaintiffs' Exhibit No. 20 (Photograph) 1470

Plaintiffs' Exhibit for Identification 24 (Photo-

graph Showing The Alaska Perseverance

Mine and The Juneau-Alaska Mine in the

Distance) 1465

Plaintiffs' Exhibit No. 28 (Photograph Show-

ing The Alaska Perseverance Mine and The

Juneau-Alaska Mine in the Distance) .... 1467

Plaintiffs ' Motion for a New Trial 1159

Plaintiffs' Motion for a New Trial, Order Over-

ruling and Denying) 1190



xxii C. M. Thomdyke et cH. vs.

Index. Page

Plaintiffs' Motion for Substitution of Walter F.

Swan as Party Plaintiff for V. McFarland

eiux 113

Plaintiffs' Proposed Findings of Fact and Con-

clusions of Law 1098

Poi-tions of Record Printed Pursuant to Appel-

lee's Designation Under Rule 23 1341

Praecipe and Opinion, Clerk's Certificate to

Supplemental 1339

Praecipe for Transcript of Record, Appellants' . 5

Praecipe, Supplemental 1290

Proposed Bill of Exceptions, Acceptance of Ser-

vice of 116

Proposed Findings of Fact and Conclusions of

Law, Plaintiffs' 1098

Record, Admission of Service of Designation on

Printing 1289

Record, Appellants' Praecipe for Transcript of. 5

Record, Clerk's Certificate to Transcript of 1212

Record, Statement of Errors on Which Appel-

lants Intend to Rely and the Parts of.

Which Appellants Think Necessary for

Consideration 1215

Reply, Order Substituting Walter F. Swan as

Party Plaintiff for V. McFarland et ux., and

Directing Filing of Plaintiffs' Amended. . . 115



The Alaska Perseverance Mining Company, xxiii

Index. Page

Reply, Plaintiffs' Amended 31

Restraining Order, Motion for Temporary in

Cause Entitled "The Jualpa Company (a

Corporation), Plaintiff, vs. Alaska-Perse-

verance Mining Company (a Corporation),

Defendant" (Defendant's Exhibit No. 42). 1091

Restraining Order, Temporary in Cause Entitled

''Jualpa Company (a Corporation), Plain-

tiff, vs. Alaska-Perseverance Mining Com-

pany (a Corporation), Defendant" (De-

fendant's Exhibit No. 41) 1086

Statement of Errors on Which Appellants In-

tend to Rely and the Parts of the Record

Which Appellants Think Necessary for

Consideration

Stipulation of Counsel Relative to Certain Orig-

1907
inal Exhibits

^^^'

Stipulation of Counsel Relative to Plaintiffs'

Exhibits
^^^^

Submission of Case and of Filing of Opinion,

Memorandum Relative to Argument and. .1463

Summons

Supplemental and Amended Answer 19

Supplemental Praecipe l^^^

Supplemental Praecipe and Opinion, Clerk's

Certificate to l^^^



xxiv C. M. Thorndyhe et al. vs.

Index. Page

Temporary Restraining Order in Cause Entitled

**Jualpa Company (a Corporation), Plain-

tiff, vs. Alaska-Perseverance Mining Com-

pany (a Corporation), Defendant" (De-

fendant's Exhibit No. 41) 1086

Temporary Restraining Order, Motion for in

Cause Entitled "The Jualpa Company (a

Corporation), Plaintiff, vs. Alaska-Perse-

verance Mining Company (a Corporation),

Defendant" (Defendant's Exhibit No. 42). 1091

Testimony on Behalf of Plaintiffs

:

C. Bobridge 352

C. Bobridge (cross-examination) 357

C. Bobridge (redirect examination) 364

C. Bobridge (recross-examination) 365

C. Bobridge (re-redirect examination) .... 366

C. Bobridge (re-recross-examination) 366

W. H. Case (in rebuttal) 917

W. H. Case (in rebuttal—cross-examina-

tion) 919

W. H. Case (in rebuttal—redirect examina-

tion) 920

W. H. Case (recalled in rebuttal—cross-ex-

amination) 9gg

W. H. Case (in rebuttal—redirect examina-

tion) 971

W. H. Case (recalled—in rebuttal) 1002



The Alaska Perseverance Mining Company, xxv

Index. Page

Testimony on Behalf of Plaintiffs^—Continued

:

W. H. Case (in rebuttal—cross-examina-

(tion) 1003

H. H. Folsom 341

H. H. Folsom (cross-examination) 346

H. H. Folsom (redirect examination) 350

H. H. Folsom (recross-examination) 351

H. H. Folsom (in rebuttal) 963

H. H. Folsom (in rebuttal—cross-examina-

tion) 965

H. H. Folsom (in rebuttal—redirect exam-

ination) 966

H. H. Folsom (in rebuttal—recross-exam-

ination) 967

George Harkrader 367

George Harkrader (cross-examination) .... 374

George Harkrader (redirect examination) . 380

George Harkrader (recross-examination) . . 381

James Kennedy (in rebuttal) 878

James Kennedy (in rebuttal—cross-exam-

ination) 886

James Kennedy (in rebuttal—redirect ex-

amination) 890

Jaimes Kennedy (in rebuttal—recross-ex-

amination) 891

V. McFarland 215

V. McFarland (cross-examination) 229



xxvi C. M. ThorridijJce et al. vs.

Index. Page

Testimony on Behalf of Plaintiffs—Continued

:

V. McFarland (redirect examination) 262

V, McFarland (recross-examination) 288

V. McFarland (re-redirect examination) . .

.

298

Don S. Rea 302

Don S. Rea (cross-examination) 321

Don S. Rea (redirect examination) 339

Don S. Rea (recalled—in rebuttal) 897

Don S. Rea (in rebuttal—^cross-examina-

tion) 909

Elias Ruud (in rebuttal) 928

Elias Ruud (in rebuttal—cross-examina-

tion) 946

•Elias Ruud (in rebuttal—redirect examina-

tion) 956

M. V. Sharp 382

M. V. Sharp (cross-examination) 383

George Stowell (in rebuttal) 921

C. M. Thomdyke 119

C. M. Thorndyke (cross-examination) 159

€. M. Thorndyke (redirect examination) . .

.

205

C. M. Thomdyke (recross-examination) . .

.

214

C. M. Thomdyke (recalled—in rebuttal) ... 843

C. M. Thorndyke (in rebuttal—cross-exam-

ination) 870



The Alaska Perseverance Mining Company, xxvii

Index. Page

Testimony on Behalf of Plaintiffs—Continued

:

C. M. Thorndyke (in rebuttal—redirect ex-

amination) 877

C. M. Thorndyke (recalled—in rebuttal) . . . 999

C. M. Thorndyke (in rebuttal—cross-exam-

ination) 1000

William Ward (in rebuttal) 893

Testimony on Behalf of Defendant:

George Bach 567

George Bach (cross-examination) 577

George Bach (redirect examination) 585

B. M. Behrends 776

U. Benetti 689

U. Benetti (cross-examination) 693

George Bowlis 685

George Bowlis (cross-examination) 688

W. M. Ebner 778

W. M. Ebner (cross-examination) 784

W. M. Ebner (redirect examination) 790

W. M. Ebner (recross-examination) 791

Thomas Foster 682

Thomas Foster (cross-examination) 683

G. W. Garside 412

G. W. Garside (cross-examination) 460

G. W. Garside (redirect examination) 523

G. W. Garside (recross-examination) 528



xxviii C. M. Thorndyke et al. vs.

Index. Page

Testimony on Behalf of Plaintiffs—Continued

:

T. H. George 385

T. H. George (cross-examination) 392

T. H. George (redirect examination) 400

John Gonnan 585

John Gonnan (cross-examination) 591

John G. Heid 824

John G. Heid (cross-examination) 831

Lloyd G. Hill 531

Lloyd G. Hill (cross-examination) 542

Lloyd G. Hill (recalled—^in sur-rebuttal) . . 1006

Lloyd G. Hill (in sur-rebnttal—cross-ex-

amination) 1010

Lloyd G. Hill (in sur-rebuttal) 1455

Lloyd G. Hill (in sur-rebuttal—cross-ex-

amination) 1457

John Lockhart 671

John Lockhart (cross-examination) 675

John Lockhart (redirect examination) .... 681

John Lockhart (recross-examination) 681

John R. Mitchell 697

John R. Mitchell (cross-examination) 723

John R. Mitchell (redirect examination) . . . 740

John R. Mitchell (recross-examination) .... 741

John R. Mitchell (re-redirect examination) . 742

John R. Mitchell (recalled—cross-examina-

tion) 774



The Alaska Perseverance Mining Company, xxix

Index. Page

Testimony on Behalf of Defendant—Continued

:

Alix Nadeau 605

Alix Nadeau (cross-examination) 627

Alix Nadeau (redirect examination) 662

Alix Nadeaii (recross-examination) 667

John Olds 795

John Olds (cross-examination) 800

John Olds (recalled—cross-examination) . . 808

John Olds (redirect examination) 822

John Olds (recross-examination) 824

P. C. Stoess 743

P. C. Stoess (cross-examination) 748

P. C. Stoess (redirect examination) 771

P. C. Stoess (recross-examination) 773

O. M. Thorndyke 409

L. V. Winters 561

L. V. Winters (cross-examination) 565

L. V. Winters (recalled—^in sur-rebuttal) . . 1004

L. V. Winters (in snr-rebuttal) 1454

Transcript of Record, Appellants ' Praecipe for . 5

Transcript of Record, Clerk's Certificate to. . . .1212

Transcript of Testimony 116

Trial, Defendant's Objections to Motion for

New 1190

Trial, Order Overruling and Denying Plaintiffs'

Motion for a New 1190

Trial, Plaintiffs' Motion for a New 1159





C. M. THORNDYKE et al.,

Plaintiffs and Appellants,

vs.

ALASKA PERSEVERANCE MINING COM-

PANY (a Corporation),

Defendant and Appellee.

Names and Addresses of Attorneys of Record.

G. C. ISRAEL, Olympia, Washington,

J. A. HELLENTHAL, Juneau, Alaska,

L. R. GILLETTE, Juneau, Alaska,

LORENZO S. B. SAWYER, San Francisco,

Cal.

Attorneys for Plaintiffs and Appellants.

MALONY & COBB, Juneau, Alaska,

WINN & BURTON, Juneau, Alaska,

R. F. LAFOON, Tacoma, Washington,

Attorneys for Defendant and Appellee.

Marshal's Certificate of Service of Citation on Ap-

peal.

United States of America,

District of Alaska,—^ss.

I, James M. Shoup, United States marshal for the

District of Alaska, Division No. 1, do hereby cer-
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tify that the foregoing Citation on Appeal came into

ray hands for service on the 16th day of December,

3907, and that I duly served said citation upon the

defendant named herein and above-named and to

whom said citation is directed as follows, to wit

:

That I served the said citation on the Alaska Per-

severance Mining Company, a corporation, by, at

Juneau, in the District of Alaska, Division No. 1, on

the said 16th da}^ of December, 1907, delivering a

copy thereof personally to John R. Mitchell, the then

and there duly and regularly appointed agent of the

said Alaska Perseverance Mining Company within

and for the District of Alaska, and designated b}^

said Alaska Perseverance Mining Company, which

is a foreign coi^poration doing business in Alaska, in

manner as 23ro\ided by law as the agent and per-

son upon whom service of process should be made

against said company and corporation, which said

copy of said citation was duly and regularly certified

by the clerk of the District Court of the District of

Alaska, Division No. 1, at Juneau, under the seal of

said Court, to be a true, full and correct copy of the

said original citation.

That I further served said citation by lodging with

and delivering the original thereof with the said
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clerk of said court in his said office, at Juneau,

Alaska, on this 16th day of December, 1907.

JAMES M. SHOUP,

United States Marshal for the District of Alaska,

Division No. 1, at Juneau.

By W. H. McNair,

Chief Office Deputy.

1 service, $3.00, paid by G. C. Israel, Attorney for

Plaintiff.

In the District Court of the District of Alaska, Di-

vision No. 1, at Juneau.

C. M. THORNDYKE, MAUD ANNETTE
GREENIG, JAMES W. KELLY, and

WALTER P. SWAN,
Appellants,

vs.

THE ALASKA PERSEVERANCE MINING
COMPANY (a Coii)oration)

,

Respondent.

Citation on Appeal (Original).

The President of the United States of America, to

The Alaska Perseverance Mining Company, a

Corporation, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Judicial Circuit, to be holden at San

Francisco, in the State of California, within thirty
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days from this date, to wit, the 16tli day of Decem-

ber, 1907, pursuant to an appeal filed in the clerk's

office for the District Court of the District of Alaska,

Division No. 1, at Juneau, in the cause wherein C.

M. Thorndyke, Maud Annette Greenig, James W.

Kelly and Walter F. Swan are plaintiffs, and the

Alaska Perseverance Mining Company is defendant,

to show cause, if any there be, why the judgment

and decree in said appeal mentioned should not be

corrected and speedy justice done to the parties in

that behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 16th

day of December, in the year of our Lord one thou-

sand nine hundred and seven.

ROYAL G. GUNNISON,

Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Seal] Attest: C. C. PAGE,

Clerk.

By A. D. Fox,

Deputy.

[Endorsed]
: Original. No. 510-A. In the District

Court, for the District of Alaska, Division No. 1. C.

M. Thorndyke et al.. Plaintiff, vs. The Alaska-Per-

severance Mining Company, Defendant. Citation.

Filed Dec. 16, 1907. C. C. Page, Clerk. By A. W.
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Pox, Deputy. G. C. Israel and J. A. Hellenthal,

Attorneys for Plaintiffs. Office: Juneau, Alaska.

Marshal's Docket #1795.

In the District Court of the District of Alaska, Di-

vision No. 1, at Juneau.

No. 510—A.

C. M. THORNDYKE, MAUD ANNETTE
GREENIG, JAMES W. KELLY and

WALTER F. SWAN,
Plaintiffs,

vs.

THE ALASKA PERSEVERANCE MINING COM-
PANY (a Corporation),

Defendant.

Appellants' Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please prepare a transcript of the record

in the above-entitled cause to be filed in the office of

the clerk of the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit, at San Fran-

cisco, in the State of California, under the appeal

heretofore perfected in the above-entitled court and

cause, and include in said transcript the following

proceedings, pleadings and papers on file with you,

therein, to wit-
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1. The original citation herein with return and

proof of service.

Copies of:

2. This praecipe.

21/^. Summons.

3. The complaint.

4. The amended and supplemental answer.

5. The amended reply to amended and supple-

mental answer.

6. The decree.

7. The assigmnent of errors.

8. The petition for appeal.

9. The order allowing appeal.

10. The bond on appeal.

11. The order approving bond and sureties.

12. The motion and affida^4t for substitution of

plaintiffs.

13. The order allowing such substitution.

11. The bill of exceptions as allowed by the Court

and cei-tiiicate of trial Judge allowing same.

15. The motion, affidavit and order making original

exhibits a pai*t of bill of exceptions and trans-

mitting same to appellate Court.

16. The tln^ee affidavits of value of subject matter.

17. The stipulation of counsel as to Plaintiff's Ex-

hibit 3, a small yi-dl of gold.
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18. The stipulation of counsel as to original ex-

hibits.

19. Your certificate as to foregoing.

Said transcript to be prepared as required by law

and the rules of this court and the rules of the United

States Circuit Court of Appeals for the Ninth Ju-

dicial Circuit, and on file in the office of said clerk of

said Circuit Court of Appeals at San Francisco, Cal-

ifornia, before January 15th, 1908.

G. C. ISRAEL,

J. A. HELLENTHAL,

Attorneys for Plaintiffs and Appellants.

[Endorsed] : Original. No. 510-A. In the Dis-

trict Court for the District of Alaska, Division No. 1.

C. M. Thorndyke et al.. Plaintiffs, vs. Alaska Perse-

verance Min. Co., a Corporation, Defendant. Bill

of Exceptions Proposed by Plaintiffs. Gr. C. Israel,

J. A. Hellenthal, and L. R. Gillette, Attorneys for

Plffs, Office, Juneau, Alaska.
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(Title of Court and Cause.)

Summons.

To Alaska Perseverance Mining, a Corporation,

Defendant, Greeting:

In the name of the United States of America : You

are hereb}^ commanded to be and appear in the

above-entitled Court, holden at Juneau in said Di-

vision of said District, and answer the complaint

filed against you in the above-entitled action within

thirty days from the date of the service of this sum-

mons, and a copy of the said complaint upon you,

and if you fail so to appear and answer, for want

thereof the plaintiffs mil take judgment against you

as prayed for in the complaint, and will apply to the

Court for the relief demanded in said complaint, a

cop3^ of which is served herewith.

And you, the United States Marshal of Division

Xo. 1, of the District of Alaska, or any deputy are

hereby required to make service of this smnmons

upon the said defendant and each of them as by law

required, and you will make due return hereof to the

Clerk of the Court within forty days from the date

of de livery to you with an indorsement hereon of

your doings in fthe premises.
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In witness whereof I have hereto set my hand and

affixed the seal of the above court this 7th da.y of

Dec, .i. D. 1905.

[Seal of District Court] C. C. PAGE,

Clerk.

By D. C. Abrams,

Deput}^

W. E. CREWS and

G. C. ISRAEL,

Attorneys for Plff.

United States of America,

Division No. 1,

District of Alaska,—ss.

I hereby certify that the within simmions was

placed in my hands for service on December 7, 1905,

and that I served the same at Juneau, within said

Division and District, on December 7, 1905, on the

defendant Alaska Perserverance Mining Company, a

corporation, by delivering a copy thereof, together

with a copy of the complaint in said action prepared

and certified by G. C. Israel, one of plaintiffs' attor-

neys, to John R. Mitchell, personally and in person,

said John R. Mitchell being then and there the per-

son designated by said defendant corporation.
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Alaska Perseverance Mining Company, upon whom

service of process might be had in all causes of ac-

tion arising against it in this District, and having

filed his written consent to act as such agent as pro-

vided by law.

Dated Juneau, Alaska, December 7, 1905.

JAMES M. SHOUP,

V. S. Marshal, District of Alaska, Division No. 1.

MARSHAL'S FEES:

1 service $3.00

Paid by plff.

[Endorsed]: No. 510-A. In the District Court

for the District of Alaska, Division No. 1. V. Mc-

Farland et al. vs. The Alaska Perseverance Mining

Company, a Corporation. Smmnons. Filed Dec. 7,

1905. C. C. Page, Clerk. By D. C. Abrams, Dep-

uty. Marshal's No. 1557.



The Alaska Perseverance Mining Company. 11

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 510—A.

V. McFARLAND, MARIE McFARLAND (His

Wife), 0. M. THORNDYKE, MAUDE AN-

NETTE GREENIG, and JAS. W. KELLY,

Plaintiffs,

vs.

THE ALASKA PERSEVERANCE MINING COM-

PANY (a Corporation),

Defendant.

Complaint.

The plaintiffs complain of the defendant and for

cause of action, allege

:

I.

That the Alaska Perseverance Mining Company is

a corporation duly organized and existing under and

by virtue of the laws of the State of New York, with

the principal place of business and property in the

District of Alaska, and authorized to do business in

said District.

n.

That on the 19th day of June, 1905, the plaintiff

V. McParland was and now is a citizen of the United

States of America, over the age of 21 years, and lo-
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cated at and in Silver Bow Basin, Harris Mining Dis-

trict, near the town of Juneau, in the District of

Alaska, a certain placer claim and location staked,

located and bounded as follows, to wit

:

Beginning at a place whereon the location notice

was posted, and running in a northerly direction

1232 linear feet to a stake or monument of stone

marked N.E. Cor. of the B. C. Fractional Placer

Claim; thence 460 linear feet in a westerly direction

to a stake or monument of stone marked N.W. Cor.

of the B. C. Fractional Placer Claim; thence 1300

linear feet in a southeasterly direction to a stake or

monument of stone marked S.W. cor. of the B. C.

Fractional Placer Claim; thence 50 linear feet in an

easterly direction to place of beginning.

The west line of said claim being the east side line

of the United States patented ''Perseverance Placer

Claim," and said claim being located as and known

as the B. C. Fractional Placer Claim."

And did thereafter on the 27th day of June, 1905,

duly file for record with the District Recorder of

said Mining District a location certificate of said

placer claim, which location certificate is recorded

in Book 10 of Placers, on page 9 of the Records of

the office of said Recorder.

III.

That at the time of the location of said claim, ever

since and now, the ground within the exterior bound-
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aries, as herein described, was and is valuable for

placer mining, and did and does contain in the

ground therein isituated, valuable deposits of placer

gold. And that the said placer claim is now owned

by and in possession of these plaintiffs, all of whom

are adult citizens of the United States of America,

as cotenants by virtue of mesne conveyances from

the said V. McFarland, and that said V. McFarland

and Marie McFarland are husband and wife.

IV.

At the time of the location of the said placer claim,

herein described, there was flowing through, over

and upon the same, a certain creek and natural

stream of water known as and called "Lurvey

Creek," which said creek joined and flowed into an-

other creek and natural water way known as
'

' Gold

Greek" flowing in said basin at a point northwest

from said *'B. G Fractional Placer Glaim," and

which said creek headed southeast from said "B. G
Fractional Placer Glaim," and carried the waters

collected, up the side of said basin above the said

"B. G. Fractional Placer Claim," and that at said

time there was flowing in said creek and down the

course of the same, at and above the point of ap-

propriation and location hereinafter described, and

through and over the said "B. C. Fractional Placer

Claim," a volume of water varying from 600 to

1,000 miner's inches. And that at said time the said
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waters of the said creek were unappropriated for

mining, propelling machinery or any beneficial usc,

or at all.

V.

That on the 24th day of July, 1905, the said V.

McFarland did enter upon the said "Lurvey Creek"

at a point about 700 feet from the junction of said

creek with the said Gold Creek and southeast of the

said ''B. C. Fractional Placer Claim," and locate,

clami and approi)riate 1,000 miner's inches of the

said waters of the said Lurvey Creek so unappropri-

ated, unclaimed and unused and then flowing in the

said Lurvey Creek, and did, at said j)oint of diver-

sion, post a notice of appropriation of said waters

in words and figures as follows, to wit:

"NOTICE OF APPROPEIATION OF WATERS.
Notice is herebj^ given, that the undersigned on

July 21:th, 1905, locates, approj)riates and claims

1,000 miner's inches of water of the waters of Lur-

vey Creek in the Silver Bow Basin in Harris Min-

ing District, District of Alaska, at the point where

this notice is placed, which water is intended for use

in mining and milling and especially for use on the

'B. C. Fractional Placer' through which Lurvey

Creek runs at said point of diversion aforesaid. The

said water is to be diverted and conveyed by means

of a dam and flume, or pipe-line measured from the

junction of Lurvey Creek with Gold Creek to the
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point of diversion whereon this notice has been

posted as aforesaid, about seven hundred (700) feet

up said creek in a southeasterly direction.

(Signed) Appropriator and Locator,

V. McFAPvLAND.

Witnesses

:

FRANK S. SHELTON,

JAMES W. KELLY."

Which said notice of approi3riation was thereaf-

ter on the 26th day of August, 1905, duly filed for

record with the District Recorder of said Mining

District of the District of Alaska, and duly recorded

in his office in Book 10 of placers at page 18 of the

Records thereof. And that on said date the said V.

McParland did commence the construction of a dam

in the bed of the said Lurvey Creek at the point of

location and appropriation aforesaid, and did there-

after immediately and continuously construct from

said dam an intake and flume and carry the said

waters over and.upon the ''B. C. Fractional Placer

Claim, '

' and thereon construct flumes and sluices for

the retention and collection of gold mined u]3on said

placer, and erect upon said placer a hydraulic giant

and pipe, and with said waters begin the washing

and mining of the said placer claim with the said

waters. And the said waters were so appropriated

for the purpose of said mining, hydraulicking and

washing the gold in said placer claims, and was nee-
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essary for its full volume and amount for that pur-

pose, and ever has been so necessary and is now so

necessary. And that thereafter these plainti:ffs

by mesne conveyances became and nov^ are co-owners

with the said V. McFarland in the said water right,

location and appropriation.

VI.

That after the location, a23propriation and diver-

sion of the said waters of the said Lurvey Creek as

aforesaid, and while these plaintiffs were actually en-

gaged in the use of the same for the mining and

washing of the placer grounds, as aforesaid, and in

using the same for the washing and sluicing of the

gold and minerals contained in said placer claim,

the defendant did without right and against the

rights of these plaintiffs, enter upon the said Lur-

vey Creek at a point above the aforesaid point of

diversion of the said waters of the said McFarland,

and at such point wrongfully and unlawfully, and

against the rights of the plaintiffs, divert the waters

of said creek and carry the same from the natural

bed and channel of said creek by means of dams,

in said creek and flumes, ditches and ]3ipe-lines and

divest and dispossess these plaintiffs of all of said

waters, and prevent them from further using the

said placer claim therewith, and ever since have so

wrongfully and unlawfully diverted the said waters
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and excluded the plaintiffs from the use of tlie same

to the plaintiffs' damage in tlie sum of $5000.00.

That the defendant by the acts of aforesaid has di-

vested the plaintiffs of the possession of said waters

and have ousted the plaintiffs from the possession

and use thereof, and has, and now is, depriving the

plaintiffs of the said waters, or of any use thereof.

That the diversion of said waters and the possession

of the same by the defendant, as aforesaid, is of a

continuing and daily damage to these plaintiffs.

Wherefore plaintiffs pray judgment:

I.

For the sum of five thousand ($5,000.00) dollars'

damages herein sustained before the commencement

of this action and for such further and other dam-

ages accruing before and after the commencement

of this action, and before the trial thereof, as may be

made to appear upon the trial of such action.

II.

That the plaintiffs may be adjudged to be the own-

ers by prior appropriation and use of 1,000 miner's

inches of the said waters of the said Lurvey Creek,

and they may be restored to the possession and use

of said waters, and may have such writs of assist-

ance of possession against said defendant, so as the}^

may be put in possession of the flow of 1,000 miner's
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inches of water down the said waters of Lurvey

Creek, from and by the point of diversion of the

waters thereof, by the said defendant, and that the

said defendant be prohibited from diverting any

of the said waters of said Lurve}" Creek from their

flow to the said placer claun under the said appro-

priation of the plaintiffs, except such waters there-

in, as are in excess of the said 1,000 miner's inches.

III.

That plaintiffs may have and recover of and from

the defendant their costs and disbursements herein.

W. E. CEEWS, and

G. C. ISRAEL,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

I, James W. Kelly, being first duly sworn, on oath

say: That I am one of the plaintiffs named in the

above-entitled action ; that I have read the foregoing

complaint and know the contents thereof, and be-

lieve the same to be true.

JAMES W. KELLY,

Subscribed and sworn to before me, this 6th day

of December, A. D. 1905.

[Seal] L. B. FRANCIS,

Notary Public for Alaska.
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[Original] : No. 510-A. In the District Court for

tlie District of Alaska, Division No. 1. V. McFar-

land, et al., Plaintiffs, vs. The Alaska Perseverance

Mining Company, a Corporation, Defendant. Com-

plaint. Filed December 7th, 1905. C. C. Page,

Clerk. By D. C. Adams, Dep. W. E. Crews and

C. C. Israel, Attorneys for Plaintiff, Seattle, AVash.

(Title of Court and Cause.)

Amended and Supplemental Answer.

Comes now the above-named defendant, and leave

of the Court having 'first been obtained, files this

amended and supplemental answer herein and states

:

I.

That the defendant denies feach and every allega-

tion contained in each and every of paragraphs I, II,

III, IV, V, VI, and VII of said complaint, except

that defendant admits that it is a corporation duly or-

ganized and existing under the laws of the State of

New York and authorized to do business in the Dis-

trict of Alaska, and that there is a certain creek called

Lurvey Creek.

And further answering said complaint, and by way

of an affirmative defense herein, this defendant

states

:

I.

That said defendants is a corporation duly organ-
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ized and existing under the laws of the State of New

York, with its principal place of business in New

York Cit.y, and is authorized to do, and doing, busi-

ness in the District of Alaska, having its office at

Juneau, in said District of Alaska.

II.

That on and prior to the 2d day of July, A. D.

1897, one Joseph T. Gilbert was a citizen of the

United States and over the age of 21 years, and was

the owner by location or purchase of six certain min-

ing claims in Silver Bow Basin, Harris Mining Dis-

trict, District of Alaska, and near the town of Ju-

neau, and bordering upon, adjacent to and near by

a certain creek and its tributaries known as Lurvey

Creek, being the same Lurvey Creek referred to in the

complaint of plaintiffs herein; that said mining

claims contained gold in paying quantities and were

valuable as mining claims.

III.

That on the 2d day of July, A. D. 1897, the said

Joseph T. Gilbert did enter u|)on the public domain

and lands belonging to the United States, through

which said Lurvey Creek flowed, at a point six or

seven hundred feet below what is known as the Lur-

vey Placer Claim on said creek, and locate, claim and

appropriate 4000 nainer's inches of w^ater of said

Lurvey Creek, w^hich said water was at said time un-

appropriated, unclaimed and unused, and then flow-
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ing in said creek, and did, at said point of diversion,

post a notice of appropriation of said water and the

right of way for a ditch, flume and pipe-line, which

said notice of location, pre-emption of right of way

for ditch, flume and pipe-line and location of water,

is in words and figures as follows, to wit

:

"NOTICE OF LOCATION PEE-EMPTING OP

RIGHT OF WAY FOP DITCH, FLUME

AND PIPE AND LOCATION OF WATER.

To whom these presents may concern, know ye, that

I, Joseph T. Gilbert of Milwaukee, Wisconsin, a citi-

zen of the United States do hereby declare, and pub-

lish as a legal notice to all the world that I claim and

have a valid right to the occupation, possession and

enjoyment of all and singular that tract or parcel

of land, lying and being in the Harris Mining Dis-

trict, District of Alaska, for the exclusive right of

way for the purpose of constructing a ditch, flume,

or pipe-line from Lui^^ey Creek to the Perseverance

Mill site, U. S. Survey No. 68B, more particularly

described as follows, to wit:

Commencing at this notice and monument the

same being erected at a dam in said creek and run-

ning thence

;

First Course, N. 20 deg., 00' 151 feet, thence

Second Course, N. 47 deg., 30' W. 44 feet., thence

Third Course, N. 81 deg., 00' W. 126 ft., thence
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Fourth Course, S. 20 deg., 15' W. 103 ft., thence

Fifth Coui-se, S. 69 deg., 30' W. 75 ft,

to the head of the pipe-line, thence by pipe N. 3 deg.

30' W. 1400 ft. horizontal measurement to the said

mill site. I also claim and have valid right to 4000

miner's inches of water from said creek for mining

purposes to be conveyed through said ditch and pipe

to said mill site.

Notice posted on the ground this 2d day of July,

1897.

JOSEPH T. GILBERT,
By CHAS. W. GAESIDE,

Agent."

IV.

That said above notice of location, pre-emption of

rights of way for ditch, flmne and pipe-line and loca-

tion of water was thereafter on the 6 day of July,

1897, recorded in Book 5 of Placers, at page 199,

in the Recorder's office at Juneau, Alaska.

V.

That said location and appropriation of said water

was made by the said Joseph T. Gilbert for the pur-

pose of using the same in developing and working

the said mining claims herein referred to, and the

whole amount so located and appropriated was neces-

sary for said purposes ; that said mining claims con-

stitute, with the millsites in connection therewith,

one entire mining property, and plan of develop-
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ment thereof tlien laid out, contemplated the use of

said waters for the generation of power, as well as

all other general mining puriDOses, and the same was

to be conveyed by ditch, flume and pipe-line to the

mill to be thereafter erected, as soon as the develop-

ment of the mine should render the same expedient,

and to the mine, boarding-house and wherever else

needed in that connection, there to be used in gener-

ating power to run said mill and for all other min-

ing purposes; and to that end and puii^ose the said

Joseph T. Gilbert did commence immediately after

the posting and recording of the said notice of loca-

tion and pre-emption of right of way for ditch, flume

and pipe-line and location of water, the construction

of a dam in the bed of said Lurvey Creek at the point

of diversion and appropriation aforesaid, and did

thereafter and immediately and continuously com-

mence the clearing off of the right of way for said

ditch, flume or pipe-line so laid out and described in

said notice above referred to, and did continuously

thereafter continue with diligence to construct from

said dam and intake, flume, ditch and pipe-line to

carry said water to his millsite herein referred to,

along the survey line laid out and described in said

notice, and which is more particularly described in a

map and plat hereto attached and made a part of this

amended and supplemental answer.
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VI.

That thereafter, for a good and valuable considera-

tion, said Joseph T. Gilbert did sell, transfer and

conve}^ by good and sufficient deeds of conveyance all

of his right, title and interest in and to his certain

mining claims and millsite herein referred to, and

the said water right and water so appropriated and

located by him and the right of way for the ditch,

flume and pipe-line, and all of his improvements in

connection therewith upon said mining claims, and

millsite contained in U. S. Survey No. 68B, to this

defendant, the Alaska Perseverance Mining Com-

pany, which said deeds of conveyance bear date of

September 17, 1903, and April 22, 1902, respectively,

and are recorded in books 20 and 18 at pages 378 and

395, respective^ ; but that said Alaska Perseverance

Mining Company, this defendant, went into posses-

sion of said property under an option to purchase

prior to the execution of said deeds and about the

10th day of August, 1901, and up to the date of this

defendant company going into possession of sa|id

mining property and millsite, and water rights, right

of way and other property mentioned herein, the

said Gilbert did continuously and with diligence

prosecute his said work upon said mining claims and

water rights, pipe-lines and flume lines and con-

tinued the development of his said mines, and this

defendant after taking possession of said property
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in the year of 1901 and ever since said time, has con-

tinuously and with diligence continued to develop

their said mining property so purchased from said

Gilbert and other mining property which they have

since acquired adjacent thereto, and have continu-

ously continued their said work on their said right

of way for ditch, flume and pij^e-line from the point

of the intake on said Lurvey Creek to their said mill-

site known and referred to herein as the Persever-

ance millsite, U. S. Survey No. 68B ; and have con-

structed and maintained during said time continu-

ously ditch, pipe and flume lines conveying the water

from said Lurve}^ Creek and said dam and point of

intake and used said water in connection with their

boarding-house, and air-blast used in connection with

running a large tunnel over 2500 feet in length on

their said property; and have continued their said

improvements on their said mining property and

millsite; have built a large boarding-house for the

purpose of accommodating their employees, and will

accommodate more than 150 men; have constructed

two large compressors, office buildings, stables and

outhouses and completed a 50-stamp mill, which said

building is large enough for 50 stamps more, and is

ready now to be equipped with the same, and have

expended in all upon said water rights ditches,

flumes and pipe-line, buildings and mill, something

over $250,000j and have expended in development
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work on said mining i^roperty of said company so

purchased from said Gilbert and other mining claims

adjacent thereto, but all of which is one common
property, over $200,000; more, and that prior to the

24th day of July, 1905, this said defendant had exca-

vated a ditch line for the purpose of laying its w^ater

main or water pipe to conduct said water from said

Lurvey Creek to its said millsite herein described and
had ordered and purchased pipe and piping for the

purpose of conveying said water from said creek to

its said mill, which at said time was in the process
of construction, and has continued the prosecution
of its said work and completed the construction of
its said flmne and pipe-line from said intake on said
creek to the mill of this defendant, and had prior to

said 24th day of July, 1905, diverted and appro-
priated said water from said creek and at all times
has been in possession of the same and the right of
way so purchased from said Gilbert and since said

purchase, and have used the said 4,000 miner's inches
of water for hydraulic purposes and mining and
have turned it through said flmne and pipe and con-
veyed it to the said miU and are ready to use the
same for the purpose of generating power for the

running and operation of said mill and other pur-
poses herein referred to.

VII.

That this defendant and its grantors have at all
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time.s and continuously since July, 1897, maintained

and used, and are now maintaining, using, and are

entitled to maintain and use tlie whole of the water

of said Lurvey Creek up to 4000 miner's inches, and

the sam.e will continue to be necessary to properly

carr}^ on, maintain and operate the defendant's min-

ing and milling business herein referred to, and that

the defendant's mining and milling operations can-

not be carried thereon without said water and the

whole thereof.

Wherefore defendants asks

:

1st. That the plaintiffs' action be dismissed and

the defenda^nt be adjudged to be the owner, and en-

titled to the use and enjoyment of the said waters

of the said Lurve}^ Creek to the extent and quantit}^

of 4000 miner's inches.

2d. That the plaintiffs and each of them and per-

sons claiming or to claim b}^, through or under them,

and each, either or all of them, be restrained and

enjoined from interfering with, encroaching upon

or in any manner disturbing the defendant in its

use of the said waters of the said Lurvey Creek.

3d. And for such other or further relief as ma.y

seem just in the premises, and for its costs and dis-

bursements herein.

R. F. LAFFOON,
MALONY & COBB,

JNO. E. WINN,
Attorneys for Defendant.
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United States of America,

District of Alaska,—ss.

I, John R. Mitchell, being first duly sworn, on oath

say: That I am the agent of the Alaska Persever-

ance Mining Co., defendant, upon whom ^service of

summons may be made in the above-entitled action;

that I have read the foregoing amended and supple-

mental answer and know the contents thereof and

believe the same to be true ; that as such agent, upon

whom service of summons may be made, I make the

foregoing affidavit.

JOHN E. MITCHELL.

Subscribed and sw^orn to before me this 8th day

of April, A. D. 1907.

[Seal] NEWAEK L. BURTON,
Notary Public for Alaska.

[Endorsed]
: Original. No. 510-A. In the Dis-

trict Court, for the District of Alaska, Division No.

1 at Juneau. V. McFarland et al., Plaintiffs, vs.

Alaska Perseverance Mining Company, Defendant.

Amended and Supplemental Answer. Filed Apr.

22, 1907. C. C. Page, Clerk. Jno. R. Winn, New-
ark L. Burton, Attornej^s for . Office:

Juneau, Alaska.
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(Title of Court and Cause.)

Plaintiffs* Amended Reply.

Comes now the above-named plaintiffs and after

leave of Court first had and obtained in that behalf

files this their amended reply to the supplemental

and amended answer herein, and so replying admit,

deny and allege:

I.

Replying to paragraph II of the said answer,

plaintiffs say that they have not sufficient knowl-

edge upon which to j)redicate a belief as to the truth

or falsity of the matters and things alleged in said

paragraph, and therefore deny the same and each

and every allegation contained in said paragraph,

and each and every part thereof.

II.

Replying to paragraph III of said answer, plain-

tiffs saj^: that they deny the same and each and

eYerj allegation therein contained, and each and

every part of said paragraph and the whole thereof.

III.

Repljdng to paragraph IV of said answer, the

plaintiffs say that they have not sufficient knowl-

edge or information upon which to predicate a be-

lief as to the truth or falsitv of the matters and
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things alleged in said paragraph, and that they

therefore deny the same and each and every allega-

tion contained in said paragraph, and each and every

part of said paragraph and the whole thereof.

IV.

Replying to paragraphs V, VI, and VII of said

answer, the plaintiffs say: That they deny the same

and each of the same and each and every allegation

contained in each and all of said paragraphs, and

each and every part of each and every of said para-

graphs, and the Avhole of each and every of said

paragraphs.

The plaintiffs further affirmatively replying to the

affirmative answ^er and defense contained in said an-

swer say:

That if it is true that on the 2d day of July, 1897,

or at any other time, one Josej)li T. Gilbert or the

predecessors or grantors of the defendant did as

alleged in said answer or otherwise post any notice

of the intended diversion or appropriation of any of

the waters of Lurvey Creek as in said answer alleged

or otherwise; that then the said Joseph T. Gilbert

and the predecessors and grantors and the defend-

ant did thereafter whoUy fail to divert or to put to

any beneficial use any of the said waters of the said

Lurvey Creek to be acquired or appropriated under

said notice, and did thereafter abandon wholly and
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all rights to appropriate or acquire any of such

waters by virtue of su(^h notice or otherwise.

Plaintiff further alleges that on the said 2d day

of July, 1907, and ever since the year 1882, there

was, existed and now exists in the District of Alaska,

and wholly within the boundaries of which the prem-

ises and rights in controversy in this action and at

all times were wholly contained, a mining district

known as and called Harris Mining District, and at

all of said times having and maintained a District

Eecorder for the recording of mining claims and

water right notices and locations, and originally cre-

ated in the year 1881, by the miners then resident

within the confines of said created district at a

miners' meeting held within the subsequent^ de-

clared exterior boundaries of said then created dis-

trict, at which meeting in accordance with the laws

and the custom of miners the boundaries of said dis-

trict were declared and fixed, and at which said meet-

ing and adjournment meeting thereof held prior to

said 2d day of July, 1897, there was adopted and put

in force and effect in said district a code of local

laws and rules governing and to govern said district,

and all persons therein, the subsequent acquiring

and holding of mining claims and water rights, which

said local laws and rules were filed with and recorded

in the records of the said district recorder and be-

came a part of the files and records of such office.
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nnd which laws and rules were ever thereafter and

on said 2d day of July, 1897, in full force and effect

in the government of said district in that behalf.

That by said local laws, code and rules so adopted

and enforced therein it was among other things pro-

vided :

"The right to use the running water flowing in a

river or stream or down a canyon or ravine may be

acquired by appropriation."

"The ap23ropriation must be for some useful and

beneficial xDurpose and when the appropriator or his

successor in interest ceases to use it for such purpose

the right ceases."

"As between appropriators the one first in time

is the one first in right."

"A person desiring to appropriate water must post

a notice in writing in a conspicuous place at the

point of intended diversion stating therein—First:

He claims the water there flowing to the extent of

(giving the number) inches measured under a four

inch pressure. Second: The pur230se for which he

claims it and the place of intended use. A copy of

the notice must within (10) days after it is posted

be recorded in the books kept b.y the recorder of the

district."

"Within twenty daj^s during the working season

after the notice is posted the claimant must com-

mence the excavation or construction of the works
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in which he intends to divert the water and must

prosecute the work diligently and uninterruptedly to

completion unless temporarily interrupted by rain

or snow."

"By completion is meant the conducting of the

water to the place of intended use."

"By a compliance w^ith the rules above-named the

claimant's right to the use of the w^ater relates back

to the time that the notice was posted. '

'

"A failure to comply with such rules deprives the

claunant to the right to the use of the water as against

a subsequent claimant who complies therewith."

That if the said Joseph T. Gilbert or the prede-

cessors or grantors of defendant or the defendant

did on the said 2d day of July, 1897, or at another

time subsequent to said 1882, or as in the answer

alleged, post any notice upon the said Lurvey Creek

as therein alleged or otherwise, then the said per-

sons and the said defendant thereafter wholly failed

to obey or conform to or x3erform or comply with

any of the requisites of any of said local laws and

rules, and by virtue of the same did lose and aban-

don any right to the said waters that might liave

been acquired by complying with and conforming

thereto in and to such water.
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Wherefore, the premises considered, the plaintiffs

do pray judgment as in their complaint herein asked.

G. C. ISRAEL,

J. A. HELLENTHAL,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

C. M. Thorndyke, being first duly sworn, accord-

ing to law, deposes and says that he is one of the

plaintiffs in the above-entitled cause of action; that

he has read the foregoing amended reply, and knows

the contents thereof, and that the same is true as

he verily believes.

[Notarial Seal] C. M. THORNDYKE.

Subscribed and sworn to before me this 2d da}^ of

May, 1907.

C. M. SUMMERS,

Notary Public in and for Alaska.

Receipt of copy and due service of the within mo-

tion, affidavit, and amended replj^ admitted this 2d

day of May, 1907.

JNO. R. WINN,

One of the Attorneys for Defendant.
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[Endorsed] : Original. No. 510-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. V. McFarland et al., Plaintiffs, vs.

Alaska Perseverance Min. Co., a Corporation, De-

fendant. Motion for Substitution of Party Plain-

tiffs. Filed May 2, 1907. C. C. Page, Clerk. By

E. W. Pettit, Asst. J. A. Hellenthal and G. C.

Israel, Attorneys for Plaintiffs. Office: Juneau,

Alaska.

(Title of Court and Cause.)

Decree of District Court.

This cause came on for trial before the above-

entitled court on the 4th day of May, 1907, the plain-

tiffs appearing by their attorneys, G. C. Israel and

J. A. Hellenthal, the defendant api^earing by its

attorneys, Malony & Cobb, P. AI. Stone, R. F. Laf-

foon and John R. Winn, and the Court having heard

the testimony offered and submitted by the respec-

tive parties and having fully considered the proof

so submitted by the plaintiffs and defendant, and

having heard the argument of the respective coun-

sel and having considered the law and being fully
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advised in the premises, and having made and filed

its decision in writing herein and its findings of fact

and conclusions of law, and in its findings of fact

and conclusions of law found that C. M. Thorndyke,

Maud Annette Greenig, James W. Kelly and Walter

F. Swan were and are the real parties in interest,

and now, on motion of the above-named defendant,

renders this its final order and decree herein;

It is now therefore ordered, adjudged and decreed,

and the court does hereby order, adjudge and de-

cree that the plaintiffs herein are not entitled to

have the waters of Lurvey Creek flow in their nat-

ural channel across, over and upon the B. C. Frac-

tional Placer ground set out and described in the

pleadings herein and the findings of fact and con-

clusions of law as against the defendant's use of four

thousand miner's inches of the water thereof, and

that the plaintiffs are not entitled to the said waters

or any part thereof on account of their diversion as

against the defendant, except as to any excess there

may be above four thousand miner's inches of said

water claimed by the defendant; that the defendant

herein, the Alaska Perseverance Mining Co., is en-

titled to the waters of both branches of Lurvey Creek

as against the plaintiifs herein and each, any, and
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all of them and all persons claiming or to claim by,

through or under them to the extent of four thou-

sand miner's inches, if so much there be in said

creeks, to be taken from said creeks at any point

above the intake of the plaintiffs herein and be-

tween the intake of said plaintiffs and the patent

placer mining claim known as the ''Lurvey Placer

Claim," and that said defendant is the owner and

entitled to the ]30ssession and use of said four thou-

sand miner's inches of water for the purpose of min-

ing and other beneficial use or uses, and is entitled

to have its title to said water quieted and cleared,

and is the owner of the same by reason of prior ap-

propriation and beneficial use of the same, and in

order to make this decree and final judgment more

specific in its terms as to the property rights and

other matters referred to in the pleadings and find-

ings of fact herein, the following map shows the

relative locations of the Alaska Perseverance Min-

ing Company's patented and unpatented mining

claims, the millsites, the course of Lurvey Creek and

its branches across the mining claims, and the loca-

tion of the B. C. Placer claim, as well as the Per-

severance Company's flumes at the intake, the course

of their diversion and pipe-line and the location of
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the diversion of the plaintiffs on the B. C. Placer,

and are marked for identification on said map and

plat as follows:

A. B. C. Placer Claim.

B. Martin Lode Claim.

C. Main Lurvey Creek.

D. Defendant's Intake.

E. Fkune from East Lnrvey Creek.

F. Gilbert Ditch.

G. Pipe-line.

H. Alexander Tunnel.

I. Perseverance Placer Claim.

J. Stamp Mill, Crusher and Compressor.

K. Gold Creek.

L. Patented Claims on Summit.
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And it is further ordered, adjudged and decreed

that the title and ownership and the right to the

paramount use of the waters of both branches of

Lurvcy Creek to the extent of four thousand miner's

inches thereof and to tlie present capacity of the

flumes, pipes, flume and pipe-lines, and ditches now

constructed, excavated or hiid and in use is forever

quieted in the defendant herein as against the plain-

tiffs herein, and each, any and all of them, and all

persons claiming or to claim by, through or under

them, and that the plaintiffs and each of them, in-

cluding the defendant, ¥f^alter F. Swan, and all or

an_y persons claiming or may claim or to claim b}^,

through or under them., and each of them, either or

all of them be, and the same are hereby perpetu-

ally restrained and enjoined from interfering with,

encroaching upon or in any manner disturbing the

defendant, its grantees or assigns, in the use of the

said waters of both branches of said Lurvey Creek

to the extent of four thousand miner's inches there-

of and to the full capacity of the defendant's flumes,

pipe-lines and ditches now in use by it.

And it is further ordered, adjudged and decreed

that the defendant have and recover of and from

the said plaintiffs herein, C. M. Thornd^d^e, Maud

Annette Greenig, James W. Kelly and Walter F.

Swan, and each and all or any of them, its costs and
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disbursements herein to be taxed according to law,

and let execution issue therefor.

Done in open court this 28th da.y of June, 1907.

JAMES WICKERSHAM,
Judge.

[Endorsed] : Original. No. 510-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

V. McFarland ct al., Plaintiff, vs. Alaska Persever-

ance Mining Co., Defendant. Decree. Filed Jun.

28, 1907. C. C. Page, Clerk. By A. W. Fox, Dep.

Malony & Cobb, Attorneys for Defendant. Office:

Juneau, Alaska.

(Title of Court and Cause.)

Assignment of Errors.

And now on this 16th day of December, A. D.,

1907, come the above-named plaintiffs C. M. Thorn-

dyke, Maud Annette Greenig, James W. Kelh^, and

Walter F. Swan, by J. C. Israel and J. A. Hellenthal,

their solicitors and counsel, and say that in the final

decree and judgment entered in the District Court

for the District of Alaska, Division Number One in

the above-entitled cause on the 28th da.y of June,

A. D., 1907, and in the record and proceedings in the

above-entitled cause prior to the entry of said final

judgment and decree, there was and is manifest er-

ror in this, to wit

:
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1. The Coui't erred in siistaininj^ the defendant's

objection to and refusing to permit the witness V.

MeFarland while testifying in chief as a witness

called on behalf of plaintiff to answer the question

propounded b}^ plaintiffs' counsel to said witness as

follows

:

''Q. Mr. McFarland, at the time you gave notice

of this appropriation did you have any other in-

tended use of this water except on the B. C. Placer?"

The intention of said question being to show by

said witness and to prove in said cause that said wa-

ter was diverted and appropriated for the purpose

of mining other ground than the said B. C. Placer,

and for the operation of mills in connection with

other mines.

2. The Court erred in sustaining the objection of

the defendant to, and in refusing to permit the wit-

ness V. McFarland while testifying in chief on be-

half of the plaintiff to answer, the question pro-

pounded b}^ plaintiffs ' counsel as follows

:

"Q. Wliat if an.y other use have you had for the

waters of this creek, except on the B. C. Placer?"

It being the purpose and intention of said ques-

tion to show by said witness and have him testify in

said cause, that at the time of the diversion and ap-

propriation of said waters the subject of this action,

aside from washing and mining the B. C. Placer, he

desired and intended to use the same, had he not
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been interfered \Yitli by the defendant, in washing

and stripping adjoining claims owned by liim ad-

joining the B. C. Placer, and below the point of di-

version by the defendant.

3. The Court erred in refusing the plaintiffs' per-

mission to amend their complaint during the trial,

by then vrritten and tendered interlineation of said

complaint that which occurred in connection there-

with and with said offer, and the said amendment, as

shown by the record herein and bill of exceptions,

being as follows:

"By Mr. ISRAEL (Counsel for Plaintiffs).—Now,

if the Court please, in view of the Court's ruling

ui3on Saturday last both on the pleadings and ex-

amination of this witness, we desire to now inter-

rogate this witness regarding other diversions and

uses of this water, made in the season of 1906. In

view of the construction that the Couii: has felt in-

clined to place upon the pleading as to Imiiting the

allegations to use on this particular claim, that it is

alread}^ alleged in the complaint as a description of

the placer claim—independent of any right to the

water growing out of that location—the posting of

the notice of the diversion; the notice being pleaded

in haec verba and made a matter of allegation in the

complaint, and in which notice it is said that the ap-

propriation is intended (page 3 near the bottom,

paragraph 5), that the water is intended for use in



The Alaska Perseverance Mining Company. 45

milling and milling, and especially for use on the B.

C. Fractional Placer, etc., and for the purpose of en-

abling the plaintiffs at this time to further avail

themselves of proof of other use and intended use of

tlie water made at this diversion, we desire to move

the coiii'L in open con.i^, and ])y written motion filed

an;! lodged with the clerk, as follovrs:

(Title of Court and Cause.)

^lOTION TO AMEND COMPLAINT BY INTER-

LINEATION DUPING TRIAL.

Come now the above-named plainti:8:s in o]:)en

court, and during the trial of this action, and while

the plaintiffs are engaged in presenting their case in

chief on the trial of this action, and before the plain-

tiffs have closed their evidence in that behalf, and

move the Court that thev be permitted at this time

to amend the complaint herein by interlineation in

this, to wit

:

That plaintiffs be allowed at this time to amend

paragraph 5 of said complaint b}^ interlineation by

adding to and interlining therein on line 20 of page

4 of said complaint innnediatel.y after the words

'purpose of in said line the following words:

* operating mills, and to be used in and about the

development, mining and milling of ores con-

tained in lode mining claims in the vicinity of

and adjacent to said B. C. Placer claim then
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owned by said locator and now owned by these

plaintiffs,

'

and that the said paragraph V with such added
words therein he and remain paragraph V of the

complaint herein as denied by the defendant's an-
swer herein.

This motion is based on the record herein, and
made for the reason :

1. Tha.t it was the intention of the pleader to al-

lege and prove herein his appropriation of waters in
the complaint alleged as in the notice of location in

said complaint plead, and now in evidence in this
cause expressed, to wit: For the purpose 'of min-
ing and milling, and especially for use on the B. C.
Fractional Placer,' and because the Court has here-
tofore refused to allow plaintiffs to introduce proof
of the said appropriation having been made by said
locator with intent to use the same for mill pui^oses
or the intent of the plaintiffs to so eventually use the
same, and has refused and denied the plaintiff

s
' of-

fer in that behalf under its construction of the com-
plaint herein, as the same now appears; and

Second. Because the Court has in the cross-ex-
amination of the plaintiffs' witnesses herein, upon
plaintiffs' case, pemitted the defendant over and
against the objection of the plaintiffs, to ask of such
witnesses questions intended to show and prove that
the plaintiffs' grantor and the plaintiffs did not ac-
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quire said B. C. Placer claim or their alleged water

right for legitimate mining purposes, but as a sub-

terfuge to hold such water, and that his and their

acts in that behalf were not in good faith.

This motion is directed to the Court for the pur-

pose of permitting the plaintiffs to have a full and

fair hearing and trial of the merits, and that full and

complete justice may be done.

By the COURT (to Defendant's Counsel).—Any

objection to that?

By Mr. WINN (to the Court).—Yes, sir; we object

to the amendment being made, may it please the

Court, for the reason that this action is based upon

the theory that this water was appropriated for use

on this B. C. Placer claim, and to make this amend-

ment would now inject a new issue into the case.

By the COURT.—I am inclined to overrule the

motion to amend. It injects into this case a theory

and not a fact. That is the chief point. It is a

theory, and shows an intention instead of a fact.

The issue of fact seems to me to have been clearly

stated in paragraph V of the complaint, where you

set out your notice of location, and then after that

allege: 'And the waters were so appropriated for the

purpose of said mining, hydraulicking and washing

the gold in said placer claim, and was necessary in

its full volume and amount for that purpose, and has
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ever been so necessary, and is now so necessary.'

Now, the whole complaint is based upon the loca-

tion of the B. C. Placer claim, and the appropriation

of Lurvey Creek for the purpose of working it.

There is no question about the issues tendered by

your complaint in that respect.

The proposed amendment is that you want to en-

large upon the first, and show that you have a pur-

pose also of operating mills, and to be used in and

about the development, mining and milling of the

ores contained in lode mining claims in the vicinity

of and adjacent to said B. C. Placer claun, then

owned by the said locator and now owned by these

plaintiffs. Now, that does not affect any issue of

fact in the matter of the diversion, and I think it

ought to be denied. In the one case you allege that

you have actually appropriated the water for a spe-

cific use, and any issue you make in relation to that

issue are not before the couii:, and now you want to

amend and now allege an entirely different appro-

priation of the water for another purpose that does

not relate to that, or have anything to do with it;

but it doesn't make an}^ difference if 3-ou had a prior

appropriation of this water, as a matter of fact, for

the purpose of working this claim, then you are en-

titled to it."

4. The Court erred in striking from the record

the question asked by the plaintiff in examination in
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chief of the witness V. McFarland on behalf of the

plaintiffs, and his answer to said question, to wit

:

"Q. I'll ask you Mr. McEarland, after you had

diverted the water and put it to use in washing upon

the B. C. Placer claim, if you subsequently made any

diversion or use of it for any other purpose.

A. Yes, sir." .

5. The Court erred in sustaining the objection of

the defendant to the testimony of the witness on be-

half of the plaintiff McFarland and afterw^ards strik-

ing said testimony from the record, which testimony

was as follows, to Wii

:

"After my diversion of this water for use on the

B. C. Placer, I did under that claim of diversion, di-

vert and use the water for other mining purposes.

We put in another dam on the Marie L. ground and

also a flume for the purpose of exposing the ground

and showing up the bedrock along the Marie L., at

a point on the stream above the point of the orig-

inal diversion of water about 700 feet. That point

was not within the B. C. Placer claim."

6. The Court erred in sustaining the objection of

the defendant to and in refusing to permit counsel

for plaintiffs to ask the witness McFarland on behalf

of plaintiffs in his examination in chief, the proposed

question

:

"Q. Limiting the purpose of the testimony to the

one question of good faith of the locator and his gran-
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tees in the appropriation and use of this water, I Avill

ask Mr. McFarland—and do not answer it until the

Court tells you—whether, after the appropriation ho

put the water to any other or different use than min-

ing upon the B. C. Placer, and if he did, whether it

was for any beneficial use and what that use was,

limiting the evidence onh^ to the question of good

faith?"

7. The Court erred in refusing to permit plain-

tiffs ' counsel to prove, as part of their case in chief,

and in sustaining the objection of the defendant to

the offer of plainti:ffs' counsel in that behalf as fol-

lows, to wit

:

"I expect to j)rove by this witness, in conjunction

with the use of the water ou the B. C. Placer in the

season of 1906 for placer mining, when he got the wa-

ter and when it was shut off by the Alaska Persever-

ance by their diversion in the fall of 1905 and in his

attempt to use the water, that he entered upon a

claim known as the Marie L. to which he claimed a

possessory right, and that point being below the di-

version of the Alaska Perseverance Company, and

the water not being otherwise appropriated and di-

verted between the Alaska Perseverance diversion

and his diversion, and for the purpose of stripping

the bedrock of a lode claim and exposing the lode

matter and determining the vein in place thereon, at

a considerable expense in addition to his appropria-
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tion on the B. C. That he took the water out and be-

gan washing and stripping that ground, which work

could be done in that way at an infinitesimal cost

as compared with pick and shovel work, and that if

he had been allowed to do so, he could have continued

to work it and could have operated the B. C. Placer

with this water and extracted the values therefrom,

and would have been able to strip the Marie L. and

adjoining claim to the north, the Meal Ticket, for the

purpose of locating the vein matter thereon, and that

he realized that the cost would be only a fraction of

what it would be to make the exposure in any other

way. In addition to that, we ofter this testhuony

for the purpose of showing good faith.
'

'

8. The Court erred in permitting the defendant,

over the objection of the plaintiJis, to ask of the de-

fendant's witness T. H. George, while testifying in

chief to identify with him and to admit in evidence a

certain certified copy of a notice of location called

the "Martin Lode Claim," or to receive said certified

copy in evidence over the objection of the plaintiff.

9. That the Couii: erred in permitting the witness

T. H. George called by the defendant and during his

examination in chief, over the objection of the plain-

tiffs, to answer the question:

"Q. This is a copy of the notice which was given

to you in order for yow to make the surve,y. I wish

you would tell the court in your own language what
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YOU did in regard to making the survey of the mining

claun as set forth in the notice of location*?"

The Court having asked of counsel, after plain-

tiffs' objection thereto:

"What is the purpose?" and counsel for the de-

fendant having replied to the Court's query before

the witness answered:

"On this matter I did not get an opportunitj^ to

lay a foundation; but here is a claim which they have

alleged is the B. C. Placer claim. Now then, the

facts we are going to show is that a large portion of

that claim is at least held by a prior locator who was

in possession at the time they attemjoted to make

their location of the B. C, and shuts off this portion

where they did this washing and it was on other peo-

ple's land."

10. The Court erred in permitting the witness

John R. Mitchell to testify in chief on the part of the

defendant, and answer, over the objection of the

plaintiffs, the question:

"Q. Now, Mr. Mtchell, I'll ask you if in your

judgment this water from Lurvey Creek is neces-

sary for this company to have in order to carry out

this mining undertaking?"

11. The Court erred in permitting the witness P.

C. Stoess while testifying in chief on behalf of the

defendant, over the objection of counsel for the plain-

tiffs, to answer the question:
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"Q. I will ask you if you have given this ques-

tion any study as to whether or not, in order to carry

out the plans of this undertaking, that it would be

necessary to use the waters of Gold Creek that has

been appropriated by this company, and the waters

of Lurvey Creek, in order to carry on this mining

property?"

12. The Court erred in permitting the defendant,

over the objection of the plaintiffs, to introduce in

evidence the chain of paper title marked Defendant's

Exhibits, 34, 35, 36, and 37.

13. The Court erred in refusing the plaintiffs' mo-

tion at the close of defendant's case in chief, to strike

from the record all testimon_y introduced therein

relative to the Martin lode, said motion, at the time

as made, being as follows

:

"I desire at this time to move the Court that De-

fendant's Exhibit Xo. 6, being a pui-ported location

of the Martin Lode claun, together with the testi-

mony in this case offered by the defendant tending to

show the existence of a lode mining claim known as

the Martin Lode overMng and blanketing the B. C.

Placer claim, be stricken from the record for the rea-

son that the defendant has failed to establish the

validity of the location of any such lode mining claim

b}^ the evidence tendered," and in refusing to strike

said testimonv and evidence from the record.
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14. The Court erred in permitting the witness on

the part of the defendant, Lloyd G. Hill, when called

in rebuttal, to answer the questions then propounded

to him by counsel for the defendant, over the objec-

tion of the plaintiffs, and in refusing to strike said

answers from the record.

15. The Court erred in making its finding of fact

numbered 1 as follows:

'

' That the plaintiff filed their complaint herein on

December 5th, 1905, and after the formal allegations

of the defendant 's corporate character, the plaintiffs

allege that on the 19th day of June, 1905, McFarland,

one of the plaintiffs mentioned herein, located a

placer mining claim known as the B. C. Placer, which

is set out and described in the complaint, and further

alleges that it w^as valuable placer ground and that

plaintiffs were competent locators; that at the time

of locating the B. C. Placer claim the creek known as

600 to 1000 miner's inches of water, and that at that

Lurvey Creek flowed over the same, carrying from

time the waters of said creek were unappropriated

for mining, propelling machiner}^, or any beneficial

use at all. That on July 24th, 1905, McFarland lo-

cated the same on the B. C. claun, clauning 1,000

miner's inches, and the complaint then contains his

notice of location and a copy thereof is set out in

full. That on August 26th, 1905, McFarland claims

to have commenced the construction of a dam in the
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bed of Liirvey Creek at the point of location and ap-

propriation, and did thereafter immediately and con-

tinuously construct the intake and flume and carry

the waters over and upon the B. C. Placer and be-

gin washing and mining thereon with said water,

and that plaintiffs further claim that the waters were

necessary in full volume for that purpose, also stat-

ing that plaintiffs are co-owners of both the water

and B. C. Placer claim. The complaint further al-

leges that while the plaintiffs were actually engaged

in using the waters for mining, the defendant en-

tered upon Lurvey Creek at a point above the plain-

tiffs ' diversion and diverted the waters of said creek

by means of dams, flumes, ditches and pipe-lines and

dispossessed the plaintiffs of its uses, praying for dam-

ages, and that plaintiffs be adjudged to be the own-

ers by prior appropriation and use of 1,000 miner's

inches of said waters of said Lurvey Creek and that

they may be restored to the possession and use of the

waters, and to have such writs of assistance and of

possession against said defendant so as they may be

put into possession of the flow of 1,000 miner's in-

ches of water down the said water of Lurvey Creek

from and by the point of diversion of the waters

thereof, by the said defendant, and that the said de-

fendant be prohibited from diverting any of the wa-

ters of said Lurvey Creek from their flow to the
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said placer claim under the said appropriation of

plaintiffs except such waters therein as are in ex-

cess of the said 1,000 miner's inches.

Defendant answers, denying all of the material al-

legations of plaintiffs' complaint, and then alleges

that on and prior to July 2d, 1897, one Joseph T. Gil-

bert, was a citizen of the United States and the own-

er of six claims in Silver Bow Basin, upon the waters

of Lurvey Creek, and that on that day he located a

water right and jDosted a notice, a copy of which is

as follows, to wit

:

NOTICE OF LOCATION PEE-EMPTING OR
RIGHT OF WAY FOR DITCH, FLUME &

PIPE AND LOCATION OF WATER.
To Whom These Presents May Come, Know Ye:

That I, Joseph T. Gilbert, of Milwaukee, Wisconsin,

a citizen of the United States, do hereb.y declare

and pubhsh as a legal notice to all the world that I

claim and have a valid right to the occupation pos-

session and enjoyment of all and singular that tract

or parcel of land lying and being in the Harris Min-

ing District, District of Alaska, for the exclusive

right of way for the purpose of constructing a ditch,

flume, or pipe-line from Lurvey Creek to the Per-

severance Millsite, U. S. Survey No. 68-B more par-

ticularly described as follows, to wit:

Commencing at this notice and monument of the

same, being erected at a dam in said creek, and run-
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ning thence first course N. 20° 00' E. 151.00 feet;

thence, second course N. 47° 30' W. 44 feet; thence,

third course, N. 81° 00' W. 126 ft.; thence, fourth

course S. 20° 15' W. 103 ft.; thence fifth course, N.

69° 30' W. 75 ft.; thence to the head of a pipe-line;

thence by pipe N. 03° 30' W. 1400 ft., horizontal

measurement to the said millsite. I also claim and

have a valid right to 4,000 miner's inches of water

on said creek for mining purposes, to be conveyed

through said ditch and pipe to said millsite. Notice

posted on the ground this 2d day of July, A. D., 1897.

JOSEPH T. GILBERT,

By CHAS W. GAESIDE, Agent."

and that thereafter, on the 6th day of July, 1897, the

said notice was duly recorded in the office of the re-

corder at Juneau, Alaska, the said mining claims

and water of Lurvey Creek being located in said re-

cording district. That said waters, and the whole

thereof were located and were necessary to the de-

velopment and working of the mining claims; that

the mining claims, millsite and water rights then lo-

cated and owned by the said Gilbert, and those there-

after located and acquired by the defendant com-

pan}^ herein, constituted one entire mining property

and the plan of development and working of the

same contemplated the use of the waters of said

Lurvey Creek for the generation of power; that the

water was to be used in the houses, buildings and
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mill; tliiit Gilbert began the construction of dams,

flumes, pipe-lines, and erection of the necessary

buildings to use said water immediately after the

same, and that said work of development on said

mines and the appropriating of said water and de-

voting it to beneficial use and purposes as above

stated, were prosecuted with reasonable diligence;

that said Gilbert sold to the defendant mentioned

herein said mining property, water rights, etc., and

that said defendant entered into the possession of the

same and has ever since continued diligently to de-

velop the entire plant and to erect works, build

flumes, pipe-lines, boarding-houses, crusher, air-com-

pressors, mills and other works for the application to

beneficial use of the waters so continuously diverted,

and used the waters of Lurvey Creek at a point above

plaintiffs' diversion for such purposes and defend-

ant prays for confirmation of its title, and that plain-

tiff be restrained from interfering with the defend-

ant 's use of the water to the amount claimed.

A reply to the amended and supplemental answer

was filed herein substantially denies the material

affirmative matter set up in said supplemental an-

swer, and the reply further states that if it is true

that the said Joseph T. Gilbert or the grantors of

the defendant did post notices, etc., of the intended

appropriation and diversion of the water as alleged

in the amended and supplemental answer, that the



The Alaska Perseverance Mining Company. 59

same was not applied to any beneficial use, and that

there were certain rules and regulations in force in

Harris Mining District, in which said water was lo-

cated, and that the defendant and its grantors had

failed to comply with the terms and conditions of the

same," for the reasons then assigned by plaintiffs'

objection and exception to the said finding of fact

numbered 1 made at the time that the same was pro-

posed by the Court, and in open court, and as fol-

lows:

''First. That the matter therein embraced are an

attemj^t to find the matters of written allegation of

the complaint, answer, reply and pleadings herein,

and no part of findings of fact as required by law.

and not within the province of the court to find in-

dependent of the proof, and in that behalf irregular,

and of no binding force or effect.

Second. Because the matters therein stated do not

fully and completely find the issues tendered in the

complaint, that said complaint does not allege or

claim that the plaintiffs located the B. C. Placer claim

therein named as competent locators or otherwise,

but it is alleged therein that said B. C. Placer claim

was located by one V. McFarland a competent locator

and that the plaintiffs became the owners thereof by

mesne conveyances.

Third. Because it is not in said complaint alleged

that on August the 26th, 1905, McFarland commenced
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the construction of a dam in the bed of Lurvey Creek

at the point of location and appropriation, bnt it is

alleged in said complaint that said McFarland did

on the 24th day of July, 1905, enter upon said Lur-

vey Creek and commence the construction of a dam

in the bed of said creek at the point of location and

appropriation, and did thereafter immediatel}^ and

continuously construct said dam, intake, and flume

to carry waters over and upon said B. C. Placer

^laim. :.ii..ill

Fourth. Because the finding set forth as to the

alleged contents of the issues tendered by the af-

firmative answer herein are not a complete statement

of the issues therein tendered, and contain matters

not alleged or put in issue by the answer herein."

And the Court further erred by refusing then and

there to find as facts, in lieu of said Finding of Fact

No. 1 those certain findings of fact nmnbered from

I to XI, inclusive, then and there tendered and pro-

posed by i3laintiffs, and requested of the court to be

found in accordance with the evidence in said cause,

and as follows, to wit

:

I. The Court finds that on the 19th day of June,

1905, that one V. McFarland, formerly one of the

plaintiffs herein, who was then and there a citizen of

the United States, made a discovery of placer gold
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within the exterior boundaries of what is now known

and called in the evidence the B. C. Placer claim

II. That on said date, pursuant to making of such

discovery, the said V. McFarland duly and regularly

located the said B. C. Placer claim by staking and

marking the boundaries thereof upon the ground so

that the same could be readily traced, and by posting

a notice of location thereof which was and is in words

and figures as follows, to wit

:

"The undersigned, a citizen of the United States,

does hereb}^ locate and claim, seven (7) and twenty-

one hundredths (21-100) acres of placer ground

situated in the Harris Mining District, District of

Alaska, and more particularly described as follows,

to wit

:

Beginning at the stake where this notice is posted,

and running in a northerly direction tw^elve hundred

and thirty-t^vo (1232) linear feet to a stake or monu-

ment of stone marked northeast corner of the B. C.

Fraction Placer claim, four hundred and sixty (460)

linear feet in a westerly direction, to a stake or

monument of stone marked northwest corner of the

B. C. Placer claim, thence thirteen hundred (1300)

linear feet in a southerly direction to a stake or monu-

ment of stone marked southwest corner of the B. C.

Placer claim; thence fifty (50) linear feet in an east-

erly direction to the place of beginning.
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This claim shall be known as the B. C. Fraction

Placer claim and the west side line of the claim is the

east side line of the Perseverance Placer claim.

Located this 19 day of June, 1905.

Locator, V. McFAELAND.

Witnesses

:

JAS. KELLY,

FEANK S. SHELTON.

N. B.—Plat on back of notice."

and that thereafter on the 27th day of June, 1905, the

said V. McFarland did file the said notice of location

for record in the office of the U. S. Commissioner

and ex-officio Recorder for the Juneau Recording

District, Alaska, the same being the recording dis-

trict within which the said B. C. Placer claim is lo-

cated, which said notice was duly recorded in Book

10 of Placers, on page 9 of the records of said office.

III. The Court finds that the said B. C. Frac-

tional Placer claun as so discovered, located and re-

corded, covers an area of seven and twenty-one one-

hundredths (7.21) acres.

IV. The Court finds that the said B. C. Fraction

Placer claim as above described, was and is valuable

for placer mining, and did and does contain valuable

deposits of placer gold.

Y. That the plaintiffs in this action are now the

owners of said B. C. Fractional Placer claun by
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virtue of mesne conveyances from the said V. Mc-

Farland and Marie L. McFarland, his wife, foi-merly

plaintiffs herein.

VI. The Court finds that at the time of the loca-

tion of the said B. C. Fractional Placer claim there

was flowing through over and upon the same, a cer-

tain creek and natural stream of water known as and

called Lurvey Creek, the whole of which said creek in

its proper course flowed through, over, and upon said

placer claim, both banks thereof being within and

upon said claim for a distance of about three hun-

dred (300) feet.

VII. The Court finds that the said Lurvey Creek

where the same flows through, over and across the

said B. C. Placer claim carried a volume of water in

the same varying from six hundred (600) to one

thousand (1000) miner's inches of water.

VIII. The Court finds that on the 24th day of

July, 1905, that the said V. McFarland did post at a

point near where the said Lurvey Creek enters upon

said B. C. Placer claim, a notice of appropriation of

the waters of said creek, which was and is in words

and figures as follows, to wit:

NOTICE OF APPROPRIATION OF WATERS.
Notice is hereby given that the undersigned, on

July 24th, 1905, locates and claims 1,000 miner's,

inches of water of the waters of Lurvev Creek in Sil-
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vcr Bow Basin, in the Harris Mining District, Dis-

trict of Alaska, at the point where this notice is

posted, which water is intended for use in mining and

milling, and especially for use on the B. C. Placer,

through which Lurvey Creeks runs at said point of

diversion aforesaid.

The said water is to be diverted and convej^ed by

means of a dam and flmne or pipe-line measured

from the jimction of Lurvey Creek with Gold Creek,

at the point of diversion whereon this notice has been

posted as aforesaid, about seven hundred (700) feet

up said creek and in a southeasterly direction.

(Signed) Appropriator and Locator,

V. McFARLAND.
Witnesses

:

FRANK S. SHELTON,

JAJVIES W.KELLY."

which said notice of locatioii was thereafter and on

the 26th day of August, 1905, duly filed for record

^Yit\l the recorder of the Juneau Recording District,

aforesaid, and duly recorded in Book 10 of Placers,

at page 18, of the records of said office. That on said

July 21:th, 1905, the said Y. McFarland did com-

mence the construction of a dam, flmne, and other

works on, near and in the vicinity of said Lurvey

Creek, at or near the point whereon said notice was

posted, for the purpose of diverting the waters there-

of.
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IX. The Court finds that the said V. McFarland

continuously and without interruption worked upon

said dam, flimie, and other structures until the 1st

day of August, 1905, when the same dam was com-

pleted so as to divert all of the waters of said Lurvey

Creek from their natural channel w^here the flume and

other means of conveyance had been constructed to

carry said waters so diverted to their place of in-

tended use, to said B. C. Placer claim.

X. The Court finds that on the said 1st day of Au-

gust, 1905, and subsequent thereto, the said V. Mc-

Farland used the waters of said Lurvej^ Creek, and

the whole thereof so diverted by him, in connection

with in operation of ground sluicing and placer min-

ing on said B. C. Placer claim, and that all of the

waters of said Lurvey Creek so diverted and used

were necessary for such work and operation; that

whatever rights to the use of the waters of said Lur-

vey Creek acquired by the said V. McFarland by the

appropriation and diversion aforesaid were by mesne

conveyances duly conveyed to the plaintiffs herein,

who are now the owners thereof.

XL The Court finds that during the month of

September, 1905, w^hile plaintiffs and their grantors

were engaged in placer mining on the said B. C.

Placer claim, and in using the waters of said Lur-

vey Creek in that connection, the defendant went up-

on said Lurvey Creek at a point above the intake
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of plaintiff's flume where the dam of plaintiffs was

constructed as aforesaid, and above the point where

Lurvey Creek enters into and flows upon said B. C.

Placer claim, and diverted all of the waters flowing

in said Lurvey Creek so as to prevent the same flow-

ing in the natural channels thereof, through, and

upon said B. C. Placer claim, and from reaching the

dam of plaintiffs so that the same could be con-

veyed, convei*ted, and conducted to the plaintiff's

flume and other structures, to the point of use on the

B. C. Placer claim," for the reason that the same

were pertinent to the issues, sustained by the evi-

dence, and no evidence introduced to to the contrary.

16. The Court erred in making its finding of fact

numbered 8 as follows:

"That immediately thereafter (Jidy 6th 1897), the

said Gilbert conmienced the development of his said

mines by driving tunnels and cross-cuts at what is

now called the Gilbert Tunnel and upper workings,

and at the same time commenced the reconstruction

of the old dam and the old ditch from the old dam

aforesaid and continued such development during

the working season of each year thereafter, until

the close of 1899, when he completed the ditch to the

penstock above said mill and excavated for a pipe-

line from the penstock to the said millsite, and as

early as October, 1897, had the water flowing in said

ditch and turned out at the old 's^Dillway' and over
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the 'Little Falls,' said point being about midway

between the millsite and the intake of Lurvey Creek,"

for the reasons assigned by plaintiffs, at the time of

the making of said finding, in objection and excep-

tion thereto made in open court at the time that the

said Court proj)osed to make said finding, which,

said objection and exception was as follows, to wit:

"Plaintiffs object and excej^t to finding No. 8 for

the reason that the same is contrar}^ to the evidence

and against the evidence, and not supported by the

evidence, and erroneous in this:

That in the trial of said action there was no evi-

dence that at the time of the posting of said notice

on the said Lurvey Creek, or immediately thereafter,

or at any time prior to the diversion of the water of

the said creek by the plaintiffs herein at a point be-

low said notice, tliat the said Gilbert or any one in his

behalf, or his successors, or grantors commenced the

reconstruction of the old dam or commenced the

reconstruction of the old ditch from said dam or con-

tinued such development during the working season

of each year thereafter until the close of 1899, or that

he had any water flowing in said ditch in 1897, or at

any time until 1899, or at any time thereafter prior

to the said appropriation by the plaintiffs in said

ditch, or flowing out at the old spillway in any vol-

mne or quantity greater than 150 miner's inches, and

because said finding fails to find that all of the water
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at any time during the said period flowing in said

old ditch was wholly the waters of said Main or

South Lurvey Creek, and that none of the waters of

said North or East Lurvey Creek at any of said

times flowed into said old ditch.
'

'

And the Court further erred in refusing, at the

time that it made the said finding of fact numbered

8, to make in lieu thereof the findings in that behalf

proposed by the plaintiffs niunbered XVI, XYIII,

XIX, XX, and XXI as follows, to wit

:

"XVI. The Court finds that on July 2d, 1897,

that one Joseph T. Gilbert, acting by and through

his agent Charles W. Garside, did post at a point on

the Main Lurvey Creek and above the North Fork of

the same, and at a point where the Perseverance dam

in said Main Lurvey Creek is now situate, a notice

(which notice is set out in the finding and is the same

notice found by the Court in its finding No. 1) and

that at said time the waters flowing down the Main

Lurvey Creek were met at a point below said notice

by the waters of another creek known as the North

or East Fork of Luiwey Creek, which waters there

commingled and thence down, the flow thereof con-

stituting Lurvey Creek at the point of diversion

thereof by the plaintiffs on said B. C. Placer claim,

and that the 1000 inches of water diverted by the

plaintiffs as aforesaid at said point constituted all
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of the water of said Main Lurvey Creek and said

North or East Fork thereof.

XVIII. The Court further finds that no notiee

of intent to appropriate water of any character or

description was ever posted l)y the defendant, or

its predecessors, grantors, or assigns, at any time,

or at any point, on the North Fork of the said Lur-

vey Creek.

XIX. The Court finds that prior to 1897 and at

the point of posting of said notice one George Hark-

rader and associates had constructed a ditch to con-

duct the waters of the Main Lurvey Creek from the

point where ^he notice of the said Gilbert was posted

in 1897, to Icy Gulch, to be there used for mining

purposes. That in 1897, when the notice of said Gil-

bert was posted, the capacity of said ditch was 150

miner's inches, and that some of the waters of Main

Lurvey Creek, not exceeding 100 miner's inches,

flowed through said ditch built by said Harkrader and

associates, for some 200 feet distant and then spilled

over a bluff where there was a break in said ditch.

XX. The Court finds that in the said year 1897,

no work was done by the defendant, its predecessors

in interest, grantors or assigns looking towards the

diversion of the waters of the said Main Lurvey

Creek, noticed to be appropriated by said Gilbert

notice, or the use thereof for any beneficial purpose,

save and except a small amount of work that was
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done in and about said old Harkrader Ditcli; that

said old miners or Harkrader Ditch was at that time

considerably filled in with gravel which was washed

down from above the same, but to what extent said

ditch was cleaned out by the defendant or those un-

der whom it claims, does not appear from the evi-

dence, but that the capacity and flow thereafter did

not exceed 100 miner's inches.

XXI. The Court further finds that in 1898 one

Gorman, in the employ of the predecessors in inter-

est of the defendant, did some work in making a

rock-cut, which was at that time intended to be used

in connection with the diversion of the waters of

the said Lurvey Creek to be subsequently made ; that

this rock-cut was, however, never used for such pur-

pose, and is not now a part of the system by which

the waters of the said creek are diverted; that the

said miners or Harkrader ditch in 1898 carried but

a small quantity of the waters of the said Main Lur-

vey," for the reason that the same are pertinent to

the issues and sustained by the issues, and no evi-

dence was introduced to the contrary.

17. The Court erred in making and entering in

said cause its finding munbered 9, in words and fig-

ures as follows

:

"The Court further finds that the said Gilbert lo-

cated the said water of Lurvey Creek in good faith

and for the purpose of applying the same to bene-
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ficial use as stated in these findings, and continued

actual work on his mines and water rights and water

location, and prosecuted the same with diligence up

to the year 1901," for the reasons assigned by plain-

tiffs' objection and objection to the making of said

finding numbered 9 in o^Den court at the time the

Court proposed to make the same, which exception

and objection was as follows, to wit:

"Plaintiffs' object and except to finding of fact

No. 9, for the reason that the same is contrary to the

evidence, and against the evidence, and not supported

by the evidence, and erroneous in this:

That said evidence wholly fails to establish that

the said Gilbert posted said location of said water on

the Main or South Fork of Lurvey Creek in good

faith, or for the purpose of applying the same to any

beneficial use, and because said evidence wholly fails

to establish, and no evidence was offered tending to

establish that said Gilbert or his assignees or gran-

tees after the posting of said notice, continued any

actual work on said intended water rights or water

location, or prosecuted the same with diligence, or

otherwise, up to the year 1901, or from the date of

said posting to said year 1901 made any beneficial

use of the waters of Lurvey Creek, or did any con-

tinuous work for the purpose of diverting said waters

or applying them to any use whatever. '

'
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Aud that the Court further erred in refusing, at

the time it was about to make the said findings of

fact numbered 9, to make in lieu thereof the findings

of fact then and there tendered and requested by

plaintiffs and numbered XYI, XVIII, XIX, XX,

and XXI as hereinbefore set forth, and as well the

findings then proposed by the plaintiff in connection

therewith numbered XXII, XXIII and XXIV whicli

were and are in words and figures as follows

:

XXII. The Court further finds that in 1899 one

Gorman, then in the employ of the defendant cor-

poration, or its predecessors in interest, spent two

days in building a brush dam in the said Main Lur-

vey Creek at or near the point where the said Gil-

bert notice of ai^propriation was posted, and at a

considerable distance above the point of the junction

of the Main Lurvey Creek with its Xorth Fork ; that

the said Gorman also cleaned some sediment out of

the old miners or Harkrader ditch aforesaid during

said year; that after the said dam had been built

and some of the sediment cleaned out as aforesaid,

it was possible to turn about from 100 to 150 miner 's

inches of the waters of said Main Lurvey into the

said old ditch; that during said year the said Gor-

man also constructed rock-cuts which were never

afterwards connected with said Main Lurvey, or

used as a part of the scheme for the diversion of said

water.
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XXIII. The Court further finds that in the year

1900, no work of any kind or character was done by

the defendant, its predecessors in interest, grantors

or assigns, or any one acting for it or them, looking

towards the diversion or use of the waters of said

Main Lurvey Creek, either in the building of fliunes,

ditches, dam, or otherwise.

XXIV. The Court further finds that in the year

1901 no work was done by the defendant, its grantors,

assignors or predecessors in interest, or any one act-

ing for it or them, with a view of diverting the

waters of said Main or Lurvey Creek or in connec-

tion therewith, either in the way of constructing

ditches, dams, flumes, pipe-lines or otherwise," for

the reason that the same were pertinent to the issues,

sustained by the issues and no evidence was intro-

duced to the contrary.

18. The Court erred in making and entering its

finding of fact numbered 11 as follow^s

:

"That immediately on the defendant taking over

the said properties in August, 1901, as aforesaid, it

commenced the repair of said water right, ditch and

dam, and laid out and commenced the driving of a

tunnel in and over and upon said property known

as the Alexander Tunnel, which said tunnel has its

portal about 275 feet above said millsite, and extend-

ing said tunnel into the mountain about 2550 feet,

cutting the ore bodies at a depth of about one thou-
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sand feet below the Gilbert tunnel and far below

the apex of the ore bodies," for the reasons assigned

by plaintiff's objection and exception to the making

of said finding of fact numbered 11 at the time the

Court proposed to make said finding, and which ob-

jection and exception was as follows:

''Plaintiffs' object and except to findings of fact

No. 11 for the reason that the same is erroneous and

against the law, and not supported by the evidence,

and because there is no evidence in the record or in-

troduced at the trial of the action to support the same

in the following particulars, to wit

:

1st. There is no evidence to su^^port the finding

that immediately upon the defendant taking over

said properties as aforesaid it commenced the repair

of said water right, ditch and dam. Because in

truth, the evidence shows and establishes that no

work of any kind was done upon said ditch or said

dam at said time looking to any diversion of said

waters of said Lurvey Creek, and especially of the

said waters of the said North or East fork of said

Lurvey Creek in any manner whatever."

And the Court further erred at the time of the

making of said finding of fact munbered 11, in refus-

ing to make in lieu thereof the finding of fact then

and there proposed by j)laintiffs numbered XXIV
as follows

:
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"The Court furtlier finds that in the year 1901 no

work was done by the defendant, its grantors, as-

signors, or predecessors in interest or any one acting

for it or them, with a view of diverting the waters

of said Main or Lurvey Creek or in connection there-

with, either in the way of constructing ditches, dams,

flumes, pipe-lines or otherwise;" because the same

were pertinent to the issues, supported by the evi-

dence, and no evidence was introduced to the con-

trary.

19. The Court erred in making its finding of

fact numbered 12 as follows

:

"In 1902, while the defendant was driving said

Alexander Tunnel, the w^ater from Lurvey Creek

was carried through said ditch, spilled over the spill-

way into the canyon below the said 'Little Falls'

where it was picked up and conveyed by pipe-line to

the blacksmith-shop of said defendant company, and

therein used, and in 1903, during the progress and

development of said water rights and mining claims,

said water ^vas extended to and used in the boarding-

house and down an air-shaft of the Alexander Tun-

nel for the purposes of ventilation"; for the reasons

assigned by the plaintiffs' objection and exception to

the making of such finding then and there made in

open court at the time the Court proposed to make

said finding, as follows:
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''Plaintiffs object and except to finding numbered

1 2, for the reason that the same is erroneous, against

the facts, and unsupported by the evidence, and

without any e^ddence to justify the same in the fol-

lowing particulars, to wit:

That there was no evidence introduced at the trial,

and there is no evidence in the record, that in 1902,

any of the waters of Lurvey Creek were carried

through said ditch and sj)illed over the spillway into

the canyon below said Little Falls, where it was

picked up and conveyed by pipe-line to the black-

smith-shop of said company and therein used; ex-

cept some evidence that about 30 inches of the water

of said Main or South Fork of Lurvey Creek, flowed

through an abandoned miner's ditch spilled from a

break in said ditch do^vn the side of the mountain

where the same intermingled with the surface waters

of the canyon into which the same was dropped, and

was picked up to the extent of about 30 inches by a

pipe-line to the blacksmith-shop of the defendant

company; and because the evidence wholly fails to

justify, and there is no proof in the record herein,

or was evidence given in the trial hereof, that any of

the said waters were extended to or used in the board-

ing-house or down the air-shaft of the Alexander

Tunnel for the j^urpose of ventilation, beyond a pos-

sible maximum of about 150 miner's inches composed

of fifteen or twenty inches of the waters of Main
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Liirvey Creek, sj^illing as aforesaid down said moun-

tainside from said miner's ditch, and commingling

with the surface waters flowing at the foot of said

mountain, which commingling waters would amount

not to exceed one hundred and fifty inches, was so

diverted from the foot of said spill to said black-

smith-shop, boarding-house, and air-shaft, by ditches

and laterals of no greater capacity than one hundred

and fifty miner's inches, and that none of the same

were the waters of said North or East Lurvey

Creek."

And the Court further erred, at the time of the

making of said finding numbered 12, in refusing in

lieu thereof the plaintiffs' then proposed findings of

fact mmibered, XXV, XXYI, XXVII and XXVIII

as follows

:

XXV. The Court further finds that in the year

1902, no work was done of any kind or character by

the defendant, or its predecessors in interest, gran-

tors, assigns, or any one acting for it or them look-

ing to the diversion and use of the waters of said

Lurvey Creek, or in connection therewith in the way

of constructing flumes, dams, ditches, or otherwise.

XXVI. The Court further finds that in the year

1903, no work or labor was done or performed in,

or in connection with, the diversion and use of the

waters of the Main Lurvey Creek or moneys ex-
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pended by the defendant, its predecessors in inter-

est, grantors, assigns, or any one acting for it or

tliem in that behalf, save and except that a contriv-

ance was pL'iced at the top of the air-shaft of the de-

fendant, and that some waters were permitted to rnn

down into the air-shaft throngh a pipe, and also a

small lateral ditch was constructed from where the

old miners or Harkrader ditch spilled over the bluff,

to the boarding-house and blacksmith-shop of the

defendant, and sufficient for its uses in connection

with said improvements, which in all did not con-

sume to exceed one himdred (100) miner's inches of

water, which said quantity of water was turned from

said old miner's ditch by throwing rocks and stones

into Lurvey Creek at the head of the old miners

or Harkrader ditch, and thereby causing certain

waters of the creek and not to exceed one hundred

(100) miner's inches to flow through said old miner's

ditch to the point where the same spilled over said

bluff, and was thereafter caught up into the small

lateral ditch above and conveyed to, the air-shaft,

blacksmith-shop and boarding-house of the defend-

ant. The quantity of water so diverted and supplied

not exceeding in any instance the said one hundred

miner's inches. That the total capacity of said

ditch so carrying said water to said points did not

exceed one hundred and fifty (150) miner's inches.
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XVII. The Court further fiuds that in said

1903 uo work or labor was done or performed by the

defendant, its predecessors in interest, grantors or

assignors, or any one acting for it or them in con-

nection with said Lurvey Creek water right, save

and except what was done in a few hours time in

diverting and applying said one hundred miner's

inches of water, as in the foregoing finding set out.

XVIII. The Court finds that in the year 1904

no work or labor was done or performed, or moneys

expended by the defendant, its xDredecessors in in-

terest, grantors or assignors, or anyone acting for it

or them, looking towards the use and diversion of

said waters of Main Lurvey Creek, or in connection

therewith in the way of the construction of flumes,

ditches, dams, pipe-lines or other contrivance to be

used in connection therew^ith," for the reason that

the same were pertinent to the issues and supported

by the evidence, as there was no evidence introduced

to the contrary.

20. The Couii: erred in making its finding of fact

numbered 13 as follows:

"In the latter part of A]3ril, and early part of

May, 1905, defendant commenced the excavation for

a foundation for a large boarding-house, crusher-

house, compressor-house, and for a one-hundred-

stamp mill, also for a new trench for the pipe-line

from the mill to the penstock at the old ditch, and



80 C. M. Tliorndyhe et al. vs.

coutiniied their said work with reasonable diligence,

and on August first, 1905, a new boarding-house was

completed and in use with the Lurvey Creek water

therein for domestic and fire j^^^i'poses, and the

foundation for the crusher-house completed and the

trench for the pipe-line completed, and the material

on the ground for the construction of the crusher-

house, and the new flume from the dam to the pen-

stock as well as much of the material for the con-

struction of the mill. That in the latter part of

October, 1905, the pipe-line had been laid from the

mill to the south corner of what is known as the

Perseverance Placer claim, a new flume completed

from both the main and east branches of the Lur-

vey Creek to the penstock at the head of the pipe-

line and the water turned into it and discharged at

the spillway and passed down into the ravine as it

had done theretofore, and from the old ditch, where

it was picked up for the use aforesaid. And that in

April or May, 1906, the jDipe-line was completed to

the penstock, and the water turned into it and used

at the mill and for hj^draulic purposes, and during

said year a mill was completed of sufficient size and

dimensions to acconmiodate one hundred stamps, and

to this extent the scheme and plan of development

laid out and started by the said Gilbert in 1897, was

completed," for the reasons assigned by the plain-
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tiffs' objection and exception to the making of said

finding No. 13, at the time the Court proposed to

find the same, which objection and exception was as

follows

:

"Plaintiffs object and except to the finding of

fact numbered 13 for the reason that all of the facts

therein found are immaterial to any issue in this

action, and ijredicated upon immaterial evidence,

save and except the finding that on the first of Au-

gust, 1905, the new boarding-house was completed

and in use, with the Avaters of Lurvey Creek therein

for domestic and fire purposes, and as to such find-

ing plamtiffs object and except for the reason that

the same is misleading and erroneous and not predi-

cated upon the evidence, and unsupported by the

evidence in this

:

That no waters of the said Lurvey Creek was, at

said dates in said boarding-house, beyond the small

amount so spilling from the said old ditch and com-

mingling with the surface Avaters at the foot of said

spill."

And the Court further erred at the time of the

making of said finding of fact numbered 13, in refus-

ing to find in lieu thereof, findings of fact XXIX,
XXX, XXXI, XXXII, XXXIII, XXXIV, XXXV,
XXXVI, XXXVII, XXXVIII, XXXIX, XL,

XLI, XLII and XLIII proposed by the plaintiffs,

as follows:



82 C. M. TJiorndyke et al. vs.

XXIX. The Court finds that no work or labor

was done or performed by the defendant or an^^one

acting in its behalf towards the diversion ond use

of the waters of the said Lurve}^ Creek, either by

construction of dams, flmnes, pipe-line, or otherwise

in the year 1905, prior to the month of Sej)tember,

of said year, save and except that a line was sur-

veyed, blazed out and to some extent leveled for a

proposed pipe-line for a distance extending between

the place where the quartz-mill of the defendant was

afterwards constructed and the place where the said

old miner's or Harkrader ditch spilled over a bluff.

XXX. The Court finds that from the time of the

posting of said notice on the Main Lurvey Creek un-

til the month of September, 1905, and after the di-

version of all of the waters of Lurvey Creek by the

plaintiffs on the B. C. Placer claim at a point be-

low the conjunction of the Main Lurvey Creek and

the North or East Fork of Lurvey Creek, the de-

fendant did not divert from the channel of said

East or North Fork into said ditches, or any ditches

or at all, or in any manner, any of the water flow-

ing in the said North or East Fork of said Lun^ey

Creek.

XXXI. The Court finds that in the month of Sep-

tember, 1905, the defendant built a substantial dam

in the bed of the Main Lurvej^ Creek at the point
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where the Gilbert notice in these findings referred

to was formerly posted a considerable distance above

the forks or junction of the Main Lurvey with the

North Fork, and built a substantial flume of lumber

approximately along the line of the said old miner's

or Harkrader ditch from the point wdiere said dam

was built to a point where said old ditch formerly

spilled over the bluff, and also built a dam in the

North Lurvey Creek a considerable distance above

the junction thereof with the Main Lurvey, and built

a flume from the latter point to a point to connect

with the flume built along the said old miner's ditch

on the Main Lurvey so as to conduct the waters of

the said North Fork to the point where the old min-

er's ditch formerly spilled over the bluff, said flimie

and dam all being finished and completed by the de-

fendant within a period of time not to exceed six

weeks.

XXXII. The Court finds upon the completion of

said flume and dam as in the foregoing finding men-

tioned and described, all the waters of both the Main

Lurve}^ Creek and the North Fork thereof were di-

verted through said flume and taken to the point

where the old miner's ditch formerly spilled over

the bluff, and were there X3crmitted to run down said

bluff at said point, and that this was the first time

and date that all of the water of said Main Lurvey

bej^ond one luuidred and fifty (150) miner's inches,
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and any of the waters of said North or East Fork

of Lurvey Creek, had been diverted by defendant

from their natnral flow.

XXXIII. The Court finds that in so diverting

the waters of both the Main Lurvey and the North

Fork thereof no work, structures or improvements

formerly built or made b}^ the defendant, its prede-

cessors in interest, grantors, assignors, or any person

acting for it or them, were made use of, or employed

in said diversion.

XXXIV. The Court further finds that no notice

of appropriation of water of any kind, character or

description was ever posted on the North Fork of

the Lun^ey Creek by the defendant, its predecessors

in interest, grantors, or assignors, or any one acting

for it or them.

XXXV. The Court further finds that none of

the waters of the said North Fork of Lurvey Creek

were ever diverted or used by the defendant, its

predecessors in interest, grantors, assignors or any-

one acting for it or them, until the latter part of Au-

gust, or early part of September, in the year 1905.

XXXVI. The Court finds that the capacit}^ of

the said old miner's or Harkrader ditch was not to

exceed one hundred and fifty (150) miner's inches

at any time between the time the said Gilbert notice

of ajDpropriation was posted in 1897, and the month

of September, 1905.
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XXXVII. The Coui*t finds that the beneficial use

to wliieh the defendant intended to apply the said

water of Lurvey Creek and its North Fork, and in

dispute in this action, is to furnish power for the

operation of the stamp-mill situate a short distance

below the x^oint where the break fomierly existed in

the old miner's or Harkrader ditch, and the waters

thereof spilled over the bluff,

XXXYIII. The Court finds that no work or

labor was done or performed by the defendant, its

predecessors in interest, grantors, or assignors, or

anyone acting for it or them, or in connection with

the erection and construction of the stamp-mill of

the defendant, nor was an}^ mone}^ expended in that

behalf prior to the year 1905.

XXXIX. The Court finds that the defendant, its

predecessors in interest, grantors and assignors, have

aj)propriated and diverted the waters of Gold Creek

for the operation of their stamp-mill, and have suffi-

cient water and water-power from the waters so di-

verted to run their mill, machinery, mine develop-

ments and other beneficial uses now in existence and

under the control of the defendant.

XL. The Court further finds that up to the time

of the trial of this cause, none of the said w^aters

of Lurvey Creek or of the North Fork have been

applied by the defendant, its predecessors in inter-

est, grantors or assignors, or by anyone acting for
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it or them, to any beneficial use whatsoever, except

to the extent of the said one hundred (100) miner's

inches of the waters of the Main Lurve.v as herein-

before found.

XLI. The Court further finds that no other or

further notice of the apjDropriation of the waters

of said Lurvey Creek or any fork or branch thereof

other than the notice hereinbefore referred to as

being posted by the said Joseph T. Gilbert in 1897,

on the said Main Lurvey, was ever ]30sted by the

said defendant, its predecessors in interest, grantors,

assignors or anyone actmg for it or them.

XLII. The Court further finds that neither the

defendant, its predecessors in interest, grantors or

assignors or anyone acting for it or them, worked

continuously when the weather in said Silver Bow

Basin in the vicinit}^ of the said property of the de-

fendant permitted, or otherwise, upon the construc-

tion of means for the diversion and use of the waters

of said Lurvey Creek or its forks or any parts there-

of, after the posting of the notice by the said Joseph

T. Gilbert in 1897, as hereinbefore found.

XLIII. The Court further finds that the defend-

ant, its predecessors in interest, grantors, and as-

signors and those acting for it or them, did not prose-

cute their work, or any work upon the ditch, dams,

flume or other means for diversion or used the waters
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of the said Lurvey Creek, or any of them, with rea-

sonable diligence.

XLIV. The Court further finds that the diversion

of the waters of the said Lurvey Creek, and the North

Fork thereof, as found in finding XXXI herein, was

wrongful and without right because of the prior ap-

proxDriation, diversion and use of the same (except

to the extent of one hundred (100) miner's inches

as heretofore found) by the i^laintiifs herein and

their grantors and predecessors in interest, and the

plaintiffs have suffered damage by reason thereof,"

for the reason that the same were pertinent to the

issues, supported by the evidence, and no evidence

was introduced to the contrary.

21. The Court erred in making that portion of

its finding of fact numbered 15 as follows, to wit

:

"That on the 26th day of August, thereafter, com-

menced the construction of a dam and intake and

flume, and thereafter proceeded to do some ground

sluicing on what is known as the Martin Lode claim,

a prior location claimed by the defendant, over which

the B. C. Fraction lapped, but no clean-up was made,

and no gold was obtained therefrom of any conse-

quence. That there is only from one-eighth to one-

half of an acre of the B. C. Fraction claim that is

not in dispute that could be successfully worked out

or sluiced by the water taken from Lurvey Creek at
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plaintiffs' intake," for the reasons assigned by plain-

tiffs' objection and exception to said portion of said

finding of fact numbered 15 as follows:

''That all of said finding is erroneous and mis-

leading, and contrary to the evidence, and unsup-

ported by the evidence at the trial of this cause in

this

:

First. That the evidence herein conclusively es-

tablishes and the fact became at the trial of this

action an admitted one, that the said V. McFarland,

plaintiffs' grantor had, prior to the first day of Au-

gust, 1905, commenced and completed the construc-

tion of a dam and intake and flume on the said B.

C. Placer claim, and had wholh^ diverted all of the

waters on the said B.C. Placer claim, and had wholly

diverted all of the water of the said Lurve^^ Creek

there the united flow of both the East or North and

Main or South Lurve}^ Creeks, and was engaged in

placer mining with the same on the first day of

August, 1905.

Second. Because the issue of any dispute or claim

by persons not parties to the record herein of any

of the claims encompassed in the said B. C. Frac-

tion was and is immaterial, and incompetent as to

the issues in this action, and such claim or asserted

title not a permissible defense to the defendant here-

in for the purjDose of justifying a trespass.
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Third. Because said finding that no clean-up was

made and no gold was obtained therefrom of any

consequence is erroneous and misleading under the

evidence in that it fails to find the admitted fact in

the trial of the action, that the plaintiffs were pre-

vented from cleaning up their placer mining opera-

tions by the interference of the defendant with the

said waters and the diverting of the same in the

latter part of August, 1905, at said point above the

said B. C. Placer.

Fourth. That the evidence does not justify said

finding of fact that only from one-eighth to one-

half of an acre of the B. C. Fraction Placer claim

not in dispute could be successfully worked out or

sluiced by the waters taken from Lurvey Creek at

plaintiffs ' intake, the preponderance of the testimony

showing and establishing an area much greater than

such area so stated, and the fact itself being imma-

terial to the issue, and incompetent to justify tres-

pass by the defendant."

22. The Court erred in making its finding of fact

numbered 16 as follows:

"16. That the Coui^ further finds that the loca-

tion and attempted appropriation of said water by

the plaintiffs was not in good faith or for any bene-

ficial purpose and was not used or applied to any

useful or beneficial purpose by said plaintiffs and

was not intended to be used by said plaintiffs for any
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useful or beuefieial purpose," for the reasons as-

signed b,y the objection and exception of the plain-

tiffs made and taken in open court at the time the

Court proposed to make said finding of fact No. 16,

to the making of the same, which objection and ex-

ception was as follows

:

"Plaintiffs object and except to the finding of fact

numbered 16 because the same is wholly unsupported

by the evidence, contrary to the e^ddence, unwar-

ranted by the evidence, and a finding dehors the evi-

dence, no proof having been introduced proving or

tending to prove the said facts, and all of the evi-

dence establishing the contrary."

23. The Court erred in making and entering its

finding numbered 17 as follows:

'

' 17. The Court further finds, after a careful con-

sideration of the evidence and the law relating to the

miners' rules for the Harris Mining District, which

were adojDted in 1880 and contained in the first series

of ten (10) articles referred to in plaintiffs' complaint

and marked Plaintiffs ' Exhibit No. 16, in this case,

fell into utter disuse before the rights of either of

the parties to this action were claimed to be initiated,

and the same are inconsistent with the general laws

of the United States and are therefore of no effect

in the determination of the issue in this case," for

the reasons assigned \)j the plaintiffs' objection and

exception to the making of said finding No. 17, which
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said objection and exception was then made in open

court as follows:

''Plaintiffs object and except to tlie finding of

fact No. 17 for the reason that the same is contrary

to the evidence, not justified by the evidence, and

against the evidence in this

:

That the evidence at the trial conclusively estab-

lished and became an admitted fact that the articles

of the miners for the Harris Mining District adopted

in 1880 provide for the manner of locating lode

claims, and provide for the office of a recorder of

such claims and locations, and was continued in force

and universally complied with by the miners of said

district from the date of the enactment of said rules

to the application of the Carter Act in 1900 to the

District of Alaska, and at all of the times mentioned

in the pleadings herein.
'

'

24. The Court erred in making and entering in

said cause its finding of fact numbered 19, in words

and figures as follows

:

"19. The Court further finds that the work of

diversion, appropriation, and application of 4,000

miner's inches of water from Lurvey Creek b}^ the

defendant herein, was prosecuted to completion with

reasonable diligence from the time of the inception

of said right, and that all of the material allegations

of the defendant's amended and supplemental an-

swer herein are true," for the reasons assigned by
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plaintiffs' objection and exception to said finding

No. 19 made thereto in open court at the time the

Court proposed to make said finding, which excep-

tion was as follows

:

"Plaintiff objects and excepts to the finding of fact

No. 19 for the reason that the same is contrary to

the evidence against the evidence, and unsupported

by the evidence in this

:

That no evidence introduced at the trial proving

or tending to prove that prior to the diversion by

plaintiffs of all of the waters of said Lurvey Creek,

that the said defendant diverted or applied to a bene-

ficial use, any of said waters excepting a possible 150

miner's inches of the waters of the Main or North

Lurve}^ Creek, and that there was no evidence of a

diversion or application to a beneficial use of any of

the waters of the North or East Lurvey Creek at any

time bj^ the defendant prior to the appropriation by

the plaintiffs.

That there was no evidence introduced at the

trial proving or tending to prove that the defendant

had prosecuted to completion or used reasonable or

an}^ diligence to prosecute to completion, a diversion

of any of the waters of the said North or East Fork

of Lurvey Creek, or any of the waters of said Main

or South Fork of Lurvey Creek, with the possible

exception of 150 inches, or that there was any evi-

dence showing reasonable or any diligence in the di-
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version or application to beneficial use of. any of the

waters of said Main or South Fork of said Lurvey

Creek, or any act on the part of said defendant giv-

ing it a right in law, or under said rules of said

miners, to relate back its diversions to the said no-

tice posted by the said Gilbert; and that the finding

of fact that all of the material allegations of the de-

fendant's amended and supplemental answer herein

are true, is erroneous, against the evidence, unwar-

ranted by law procedure to be so found, or to be con-

sidered as a finding of fact."

25. The Court erred in refusing, at the tune it

made its findings of fact herein, to find as facts and

make the finding of fact proposed b}^ the plaintiffs

and numbered XII as follows:

' 'XII. The Court finds that betw^een the time that

the said waters of said Lurvey Creek were so di-

verted and used by these plaintiffs and their grantors

as aforesaid, and the time of the commencement of

this action, the plaintiffs were damaged in the siun of

six hundred dollars ($600.00), by reason of the acts

of the defendant, and the fact that debris had been

and was thereby dei30sited upon the placer ground

and bedrock formerly uncovered by plaintiffs and

their grantors in working the said B. C. Placer claim

which had been cleaned up, and which had to be re-

moved in order to place the bedrock in the same or

as good condition as it was before the waters of said
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Lurve.y Creek were so turned off and diverted by the

defendant, which acts of the defendant prevented

the making of the clean-iip by plaintiffs and their

grantors from said placer mining operations," for

the reasons that said facts were pertinent to the is-

sues, were supported by the evidence, and no evi-

dence was introduced or offered to the contrary.

26. The Court erred in refusing, at the time of

making its findings of fact herein, to find as facts and

make the finding of fact tendered and proposed by

the plaintiffs numbered thirteen, as follows

:

''XIII. The Court finds that the trespass com-

plained of, that is to say, the diversion of the waters

of Lurvey Creek by the defendant from the placer

working grounds and improvements of the plaintiffs

as above found, is continuous in its nature," for the

reasons that said facts were pertinent to the issue,

were established by the facts, and no evidence was

offered to the contrary.

27. The Court erred in refusing, at the time of

making its findings of fact herein, to find as facts

and to make the finding of fact numbered XIV then

and there tendered and proposed by the plaintiffs,

as follows

:

''XIV. The Court finds that the damage occa-

sioned by the trespass complained of, unless re-

strained by this Court, will by irreparable in their

nature."
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28. The Court erred in refusing, at the time of

making its findings of fact herein, to find as facts,

and to make the finding of fact then and there ten-

dered and proposed by the plaintiffs and numbered

XV, as follows, to wit

:

"XV. The Court finds that unless an injunction

issue herein to restrain the trespass complained of in

this cause, as above found, a multiplicity of suits will

result," for the reasons that said facts were perti-

nent to the issue, established by the evidence, and

no evidence was introduced to the contrary.

29. The Court erred at the time of making its

findings of fact herein, to find as facts, and to make

the finding of fact then and there tendered and pro-

posed on behalf of the plaintiffs and numbered XLV,

as follows

:

"XLV. The Court finds by reason of the wrong-

ful diversion of the defendant of the waters of the

said Main and North Lurvey Creek as found in the

foregoing paragraph, that plaintiffs have been dam-

aged in the smn of six hundred dollars,
'

' for the rea-

son that said facts were pertinent to the issue, es-

tablished by the evidence, and no evidence was of-

fered to the contrary.

30. The Court erred at the time of making its

findings of fact herein, to find as facts, and to make

the finding of fact then and there tendered and pro-
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posed on behalf of the ph\intiffs and numbered

XLVI, as follows:

"XLVI. The Court finds that on the 19th day of

June, 1905, that plaintiffs, through their grantor V.

Mci'arland, claimed and became the owner of, and

entitled to the use and possession of, all of the wa-

ters flowing in said Lurvey Creek across the said B.

C. Placer claim from and after the date of said loca-

tion, by virtue of the riparian right and ownership

of said locator in said waters b}^ reason of his said

location, and that at said time a riparian right to all

of said waters accrued to said locator and his gran-

tees,
'

' for the reasons that said facts were established

by the evidence, conceded by the Court in its opin-

ion, were pertinent to the issue, and no evidence was

introduced to the contrary.

31. The Court erred in its conclusion of law num-

bered two, as follows

:

"2. That the plaintiffs are not entitled to have

the waters of Lurvey Creek flow in their natural

channel across the said B. C. Fractional placer

ground, as against the defendant's use of four thou-

sand (4,000) miner's inches thereof,"

And in refusing to conclude from the evidence

herein, in lieu of said conclusion No. 2, that pro-

posed by plaintiffs as conclusions of law numbered 1

and 2 then tendered and requested as follows

:
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"1. That the plaintiffs are now, and they and

their grantors and predecessors in interest were, at

all times from and after the 19th day of June, 1905,

the owners of the B. C. Fractional Placer claim situ-

ated adjoining the patented Perseverance Placer

claun, in Silver Bow Basin, Harris Mining District,

District of Alaska, as described in the location no-

tice thereof, on file and of record in the office of the

recorder of Juneau, Recording District in Book 10

of Placers, at page 9 of the records of said office.

"2. That from and after the said 19th day of

June, 1905, the said j)laintiffs and their grantors and

predecessors in interest have been, and are now, the

owners of and entitled to the waters of Lurvey Creek

flowing through, over and upon the said B. C. Frac-

tional Placer claim as riparian owners, and have the

right to have said waters flow into, over, and upon

the said B. C. Fractional Placer claim in the natural

channel of said Lurvey Creek across, over, and upon

the same, without diminution in the volume whatso-

ever, except to the extent of the first one hundred

and fifty miner's inches thereof, from the Main Lur-

vey Creek," for the reasons assigned by the plain-

tiffs' objections and exceptions to said conclusion

No. 2 then and there made at the time the Court pro-

posed to make the same, as follow^s

:

''Plaintiffs object and except to the conclusion of

law numbered two, for the reason that the same is
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erroneous, unwarranted hy the facts in the case

proven, unsupported hj the facts in the cause proven

nor by the facts found by the Court."

32. The Court erred in its conclusion of law num-

bered three, as follows

:

"3. That plaintiffs are not entitled to said waters

or any part thereof on account of their said diversion

as against defendant, except as to an}^ excess there

may be above four thousand miner's inches by the

defendant," and at the time of making such conclu-

sion in refusing to conclude from the evidence here-

in in lieu of said conclusion numbered 3, that pro-

posed by plaintiffs as conclusion of law numbered

III then tendered and requested by the plaintiffs as

follows

:

"3. That ever since the first day of August, 1905,

plaintiffs and their grantors and predecessors in in-

terest have been, and now are the owners of and en-

titled to all of the waters of said Lurve.v Creek, ex-

cept to the extent of the first one hundred and fifty

miner's inches thereof, from the Main Lurvey Creek,

b}^ reason of their appropriation, diversion and ap-

plication of the same to the beneficial use of placer

mining before said date," for the reasons assigned

by iDlaintiffs' objection and exception to the making

of said conclusion, No. 3, which objection and excej)-

tion was made and taken at the time said conclusion
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niunbered three was proposed l)y tlie Court, as fol-

lows:

"Plaintiffs object and except to the conclusion of

law numbered 3, for the reason as last assigned, and

because from the evidence herein the conclusion

flows that the plaintiffs are entitled to all of the wa-

ters of the said Lurve}^ Creek, with the exception of

one hundred and fifty miner's inches thereof, as

against any appropriation thereof, or diversion by

the defendant, and are further entitled under the evi-

dence herein and under the findings of the court

herein made, as against said defendant, to all of the

v^aters flowing in the Noii:h or East Fork of said

Lurvey Creek. '

'

33. The Court erred in its conclusion of law num-

bered 4 herein, as follows:

''4. That the defendant's grantor Joseph T. Gil-

bert made a good and valid location, appropriation

and diversion of the waters of Lurvey Creek on July

2d, 1897, to the extent of four thousand miner's

inches thereof," for the reasons assigned hj the

plaintiffs at the time of making said conclusion of

law" numbered 4, which said objection and exception

was made and taken at the time the Court proposed

to make the said conclusion, as follows

:

"Plaintiffs' objection and except to the conclu-

sion of law numbered four for the reason that the

same is contrary to law, and unsupported by the facts
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proven at the trial of this issue, and without facts

to sustain them. '

'

34. The Court erred in its conehision of law num-

bered 5 herein, as follows:

'

' 5. That the defendant and its said grantor, con-

sidering the magnitude of the undertaking, have

used due and reasonable diligence in the prosecution

of and the completion of the plant and scheme of de-

velopment of their said mining enterprise, and have

at no time abandoned said scheme nor the said wa-

ters of Lurvey Creek," for the reasons assigned by

the plaintiffs at the tune of making its said conclu-

sion of law niunbered 5, which said objection and ex-

ception was made and taken at the time the Court

proposed to make its said conclusion, as follows

:

"Plaintiffs object and except to the conclusion of

law numbered 5, for the reason that the same is con-

trary to law and unsupported by the facts proven in

the trial of this action, and without fact to sustain

them. '

'

And the Court further erred at the time of making

its said conclusion of law numbered 5, in refusing to

conclude as matter of law, in lieu of said conclusion

numbered 5, as found and concluded in the proposed

conclusions of the plaintiffs mmibered VII and VIII

presented to and requested of the Court at said time,

as follows

:
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"VII. That by reason of the failure on the part

of the said defendant, its grantees, predecessors in

interest, assignors and the persons acting for it and

them to prosecute the work of constructing ditches,

flumes and other means or contrivances for the di-

version and use of the waters of said Main Lurvey

Creek with reasonable diligence, the defendant's

right to the same does not and cannot relate back to

the time when the notice of appropriation of said

waters was posted.

VIII. That the defendant has no right or title to

any of the waters flowing in the said North -or East

Fork of said Lurve}" Creek or said Main Lurvey

Creek, save and except as to the first 100 miner's

inches of said Main Lurvey Creek," for the reason

that such conclusions were the only conclusions that

under the law could flow from the evidence or the

facts found by the Court.

35. The Court erred in its conclusion of law

herein numbered 6, which is in words and figures as

follows

:

"6. And that the use made of the said waters

during developments and the final consimimation of

the scheme and use of the waters of Lurvey Creek

in operating machinery and mill on the said millsite

at the point intended for use, relate back to the loca-

tion of the said Lurvey Creek water right and the

posting of notice thereof on July 2d, 1897, as afore-
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said, and complete and perfect the title to said water

right in the defendant."

And in refusing to conclude from the evidence, in

lieu of the said conclusion No. 6, the conclusions then

requested by the plaintiffs and numbered VII and

VIII as above quoted.

For the reason that said proposed conclusions were

the only conclusions that the evidence warranted,

and for the further reasons assigned by the plain-

tiffs at the tmie the Court made its said conclusion

No. 6, in plaintiff's exception and objection to the

making of said conclusion nmnbered 6 then and

there made in open court as follows

:

"Plaintiffs object and except to the conclusion

numbered VI, for the reason that the same is con-

trary to law, unsupported by the facts in the trial

of this action, and without facts to maintain them."

36. The Court erred in making and entering its

finding numbered VII herein, in words and figures

as follows:

','7. That defendant is entitled to a decree of this

Court quieting its title to said Lurvey Creek water

right, against the plaintiffs herein, and each, any and

all of them, and all persons claiming or to claim by,

through, or under them, to the waters of both

branches of Lurvey Creek to the extent of four thou-

sand miner's inches, if so much there be, and to its

costs and disbursements expended herein," for the
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reasons assigned in j)laintiffs' exception and objec-

tion to the making of said conclusion numbered 7,

then and there made in open court as follows:

''Plaintiffs object and excej)t to the conclusion

numbered VII, for the reason that the same is con-

trars^ to law, and unsupported by the facts proven

in the trial of this action, and without facts to sus-

tain them."

37. The Court erred in refusing, at the time of

making its conclusions from the evidence herein and

its findings of fact, to conclude as proposed and re-

quested by the plaintiffs and numbered 4, as follows

:

"4. That the defendant did, on the 9th da}^ of

September, 1905, wrongfully and without right, ex-

cept to the extent of the first 150 miner's inches of

the waters of said Main Lurvey Creek to which it

is entitled by reason of the prior diversion and use

thereof, entered upon and diverted all of the waters

of said Lurvey Creek above the point of the intake

of the plaintiffs' flume, and above the point where

the said Lurvey Creek enters into and upon the

said B. C. Fractional Placer claim of plaintiffs, and

did deprive the plaintiffs of the use of said waters

of Lurvey Creek and the whole thereof from flow-

ing in their natural channel, into and upon the said

B. C. Fractional Placer claim of the plaintiffs,"

for the reason that said conclusion is warranted by
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the law under the evidence, the facts proven, and the

facts found in the case.

38. The Court erred in refusing, at the time of

making its conclusions and findings herein from the

evidence, to conclude as matters of law as proposed

b}^ the plaintiffs in its conclusion of law numbered

V, as follows:

"5. That by reason of such wrongful diversion

of the defendant and the damage thereb}^ occasioned,

the plaintiffs should recover of and from the defend-

ant the just and full smn of six hundred dollars

($600.00), and that the plaintiffs are entitled to all

necessary processes and writs of assistance to put

them in possession of all of the waters of said North

Lurvey and East Fork of said Lurvey Creek, and

all of the waters of said Main Lurvey Creek, except

150 inches thereof, '

' for the reason that such conclu-

sion is warranted by the law under the evidence, the

facts proven, and the facts found in the case.

39. The Court erred in refusing at the time of

making its conclusions and findings herein from the

evidence to conclude as matter of law as proposed by

the plaintiffs in its conclusion of law numbered 6, as

follows

:

''6. That an injunction should issue herein, en-

joining the defendant from further diversion of the

waters of said Lurvey Creek, or any part thereof,

save and except as to the first 150 miner's inches of
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the Main Lurvey Creek, and from preventing said

waters, except as to sucli extent, from flowing in

said creek in the natural channel thereof," for the

reason that such finding is warranted by the law

under the evidence, the facts proven, and the facts

found in the case.

40. The Court erred in refusing the plaintiffs ' mo-

tion to set aside the decision of the Court herein and

its findings and conclusions, and to grant a new trial

herein.

For each and all the matters and things therein

assigned, being then, and now hereinbefore sepa-

rately assigned as error.

41. The Court erred in entering its decree and

judgment for and on behalf of the defendant herein,

decreeing that the plaintiffs are not entitled to have

the waters of Lurvey Creek flowing their natural

channel over, across and upon the B. C. Placer as

against the defendant's use of four thousand miner's

inches thereof, and decreeing that the plaintiffs are

not entitled to said waters or any part of them on

account of their diversion as against the defendant,

except as to any excess there may be over the said

four thousand miner's inches of said water, and in

decreeing that the defendant is entitled to the waters

of both branches of Lurvey Creek to the extent of

four thousand miner's inches, if so much there be

in said creeks to be taken from said creeks at any
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point above the intake of the plaintiffs herein, and

in decreeing that defendant is the owner and entitled

to the use and possession of said 4,000 miner's inches

of water, and in decreeing that the title and owner-

ship and right of the defendant in the use of said

waters is paramount to the rights of the plaintiffs

in both branches of Lurvey Creek to such extent of

4,000 miner's inches, and in decreeing a quieting of

title in defendant to said waters, and in perpetually

restraining and enjoining the plaintiffs from inter-

fering with defendant's use of the said waters of

both branches of said Lurvey Creek to said extent of

4,000 miner's inches, and in awarding costs and dis-

bursements against these plaintiffs, and in entering

each and every part and all of said judgment and

decree ; and because the said decree is not sustained

by, but is contrary to, the law and the evidence,

and is not sustained by the facts found, nor is it sus-

tained by, but, on the contrary, it is outside of, the

issues made by the pleadings, and said decree should

have been in favor of the plaintiffs for their dam-

ages proven and adjudging them to be the owners

of and entitled to the possession and restoration to

possession of all of the waters of the North or East

Pork of the Lurvey Creek and all of the waters of

the Main or South Lurvey Creek up to the flow of

1,000 miner's inches at the plaintiffs' point of diver-

sion on said creek—save and except a superior and
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prior right in the defendant to a flow of 150 miner's

inches of the waters of the Main or Soutli Lurvey

Creek and no more, and to a decree quieting the

title of the plaintiffs in and to said waters, and en-

joining the defendant from further interfering with

such flow, and for plaintiffs' costs and disbursements.

And for the errors assigned, and other errors mani-

fest in the record and proceedings herein, the plain-

tiffs, C. ^I. Thorndyke, Maude Annette Greenig,

James W. Kelly and Walter F. Swan, appellants

herein, 2:>ray that the judgment and decree of the

lower court be reversed and set aside and this cause

remanded with instructions to the lower court to

enter the findings of fact and conclusions of law

tendered and proposed by said plaintiffs and appel-

lants at the trial of said cause at the time of the mak-

ing of the findings of fact and conclusions of law by

the Court, and that said lower court do enter a de-

cree and judgment upon such findings of fact and

conclusions of law carrying the same into effect, and

adjudging and decreeing all of the waters of the East

or North Fork and of the Main or South Lurvey

Creek, to the extent of 1,000 miner's inches, less the

first prior appropriation of said waters by the de-

fendant to the amount of 150 miner's inches of the

Main Lurvey Creek, to these plaintiffs, together with

all necessary writs of assistance and injunctional re-

lief necessary and coincident with the right of the
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})laintiffs to the possession and use of said waters,

together with damages in the sum of six hundred dol-

lars ($600.00), as proven on the trial, and for their

costs and disbursements in the said court in the trial

of said action, and in this court upon this appeal.

G. C. ISRAEL,

J. A. HELLE-NTHAL,

Attorneys for C. M. Thorndyke, Maud Annette

Greenig, James W. Kelly, and Walter F. Swan,

Plaintiffs Below, and Here Appellants.

[Endorsed] : Original. No. 510-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. C. M. Thorndyke et al., Plaintiffs, vs. The Alaska

Perseverance Mining Company, Defendant. As-

signment of Errors. Filed Dec. 16, 1907. C. C.

Page, Clerk. By E. W. Pettit, Asst. G. C. Israel

and J. A. Hellenthal, Attorneys for Plaintiffs. Of-

fice: Juneau, Alaska.

(Title of Court and Cause.)

Petition for Appeal and Order Allowing Appeal.

The above-named plaintiffs, C. M. Thorndyke,

Maud Annette Greenig, James W. Kelly and Walter

F. Swan, conceiving themselves aggrieved by the

judgment and decree made and entered on the 28th

day of June, 1907, in the above-entitled suit, do here-
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by appeal from said judgment and decree to the

United States Circuit Court of Appeals for the Ninth

Judicial Circuit, and they pray that this their ap-

peal may be allowed, and that a transcript of the

record and proceedings and papers upon which said

judgment and decree was made duly authenticated

ma}^ be gent to the said Circuit Court of Apjjeals, to

the end that said decree may be reversed or modified

and speedy justice done in the premises.

And said appellants do herewith present and file

their assignment of errors, together with a bond on

appeal, which said bond appellant prays may be ap-

proved by this court, and a supersedeas awarded in

the premises.

C. C.ISEAEL,

J. A. HELLENTHAL,
Attorneys for Plaintiffs.

And now, on this 16th day of December, 1907, in

open court, it is ordered that the appeal herein be

and the same is allowed as prayed for above.

ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed]: Original. No. 510-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. C. M. Thorndyke et al., Plaintiffs, vs. The

Alaska Perseverance Mining Company, Defendant.
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Petition for Appeal. Filed December 16, 1907. C.

C. Page, Clerk. By R. E. Robertson, Asst. G. C.

Israel and J. A. Hellenthal, Attorneys for Plaintiff,

office: Junean, Alaska.

(Title of Court and Cause.)

Appeal Bond.

Know all men by these presents, that we, C. M.

Thorndj^ke, Maude Annette Greenig, James W.

Kelly and Walter F. Swan, above-named plaintiffs

as principals, and P. R. Hubbard and Jas. Cristoe,

as sureties, all of the city of Juneau, District of

Alaska, are held and firmly bound unto the above-

named defendant. The Alaska Perseverance Mining

Company, a corporation, in the full and just sum of

two thousand dollars ($2,000.), to be paid to the said

Alaska Perseverance Mining Company, its certain

attorneys, successors or assigns, for the payment of

which well and truly to be made we bind ourselves,

and each of us, and each of our heirs, executors and

administrators, jointly and severally, firmly by these

presents.

Sealed with our seals and dated this 16th day of

December, 1907.

Whereas the above-named C. M. Thorndyke,

Maud Annette Greenig, James W. Kelly and Wal-
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ter F. Swan have prosecuted an appeal to the United

States Circuit Court of Appeals for the Ninth Judi-

cial Circuit to reverse the decree and judgment ren-

dered in the above-entitled suit on the 28th day of

June, 1907, in the District Court of the District of

Alaska, Division No. 1, at Juneau.

Now, therefore, the conditions of the above obli-

gation is such that if the above-named C. M. Thorn-

dyke, Maud Annette Greenig, James W. Kelly and

Walter F. Swan shall prosecute said to affect and

answer all damages and costs if he fail to make said

appeal good and the costs of said suit and just dam-

ages for delay and costs and interest on the appeal,

then this obligation shall be void, otherwise the same

shall be and remain in full force and effect.

C. M. THORNDYKE.
MAUDE ANNETTE GREENIG,
JAMES W. KELLY,

By J. C. ISRAEL, His Attorney.

WALTER F. SWAN.
R. R. HUBBARD.
JAMES CHRISTOE.

United States of America,

District of Alaska,—ss.

R. R. Hubbard and James Christoe, whose names

are subscribed to the foregoing bond on appeal as

sureties, being each first duly sworn, each for him-
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self and not one for the other says : I am a resident

and householder of the District of Alaska and in all

things qualified as bail in said District of Alaska;

that I am worth the amount specified in the above

bond and to which I obligated myself therein in sep-

arate property over and above all of my just debts

and liabilities, exclusive of property exempt from

execution.
E. R. HUBBARD.
JAS. CHRISTOE.

Subscribed and sworn to before me this 16th day

of December, 1907.

[Seal] JOHN HENSON,

Notarj^ Public for the District of Alaska, Residing

at Douglas therein.

The above bond and the sureties thereon are

hereby approved this 16th da}^ of December, 1907.

-ROYAL A. GUNNISON,
Judge of the District Court of the District of Alaska,

Division No. 1, at Juneau.

[Endorsed] : Original. No. 510-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. C. M. Thorndyke et al., Plaintiff, vs. The Alaska

Perseverance Mining Company, Defendant. Ap-

peal Bond. Filed Dec. 16, 1907. C. C. Page, Clerk.

By R. E. Robertson, Asst. G. C. Israel and J. A.

Hellenthal, Attorneys for Plaintiffs. Office : Juneau,

Alaska.
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(Title of Court and Cause.)

Plaintiffs' Motion for Substitution of Walter F.

Swan as Party Piaintiif for V. McFarland et ux.

Come now the plaintiffs in the above-entitled cause

and move /the Court for an order substituting the

name of Walter F. Swan as a party plaintiff in said

cause in the place and stead of V. McFarland and

Marie McFarland, his wife, originally plaintiffs

herein, on the ground and for the reason that the

said V. McFarland and Marie McFarland, his wife,

have and did, subsequent to the commencement of

said suit and action convey all their right, title, and

interest in and to the B. C. Placer claim and the

water right, the subject of said suit and action, to

the said Walter F. Swan, and that the said Walter

F. Swan is therefore at this time the proper party

plaintiff in the said suit and action, in the place and

stead of the said V. McFarland and Marie McFar-

land, his wife; and also move the Court for permis-

sion to file herein with such substitution, an amended

reply herein a copy of which is attached to this mo-

tion.

This motion is made and based upon the records

and files herein and the affidavit of V. McFarland

hereto attached.

G. C. ISRAEL,

J. A. HELLENTHAI.,
Attorneys for Plaintiffs.
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United States of America,

District of Alaska,—ss.

V. McFarland, being first dnly sworn, on oath de-

poses and says: That he is the identical V. McFar-

land named as plaintiff in the above-entitled canse;

that since the commencement of the above-entitled

suit and action he, through and with his wife Marie

McFarland, also one of the plaintiffs in the said suit

and action, have and did grant, bargain, sell, transfer

and set over to Walter F. Swan, of Juneau, Alaska

for a valuable consideration, all of his and their right,

title, and interest whatsoever in and to the B. C.

Placer claim and the water right, subject of said

suit and action, which he or they had or held at the

time of the conmiencement of said suit and action,

and that he and his said wife now have no claim or

right whatever in or to said placer claim or water

right, the subject of the above-entitled suit and action.

No. 510-A on the docket of the District Court for

the District of Alaska, Division No. 1.

[Seal] V. McFARLAND.

Subscribed in my presence and sworn to before

me this 2d day of May, 1907.

C. M. SUMMERS,
Notarv Public for Alaska.
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(Title of Court and Cause.)

Order Substituting Walter F. Swan as Party Plain-

tiif for V. McFarland et ux., and Directing Fil-

ing of Plaintiifs' Amended Reply.

This matter came on to be heard on the motion of

the plaintiffs to substitute the name of Walter F.

Swan as one of the parties plaintiff in the place and

stead of V. McFarland and Marie McFarland, and

also for leave to file an amended reply herein to the

amended and supplemental answer. And the Court

being fully advised in the premises, grants said mo-

tion and orders that the name of Walter F. Swan

be substituted for and in the place of V. McFarland

and Marie McFarland as a party plaintiff herein,

and that the amended reply of the plaintiffs to the

amended and supplemental answer be filed herein.

Done in open court Saturday, May 4th, 1907.

JAMES WICKERSHAM,
Judge.

[Endorsed] : In the District for the District

of Alaska, Div. No. 1, at Juneau. C. M. Thorndyke

et al.. Plaintiff, vs. Alaska Perseverance Mining Co.,

Defendant. Bill of Exceptions. Filed Sept. 7,

1907. C. C. Page, Clerk. By E. W. Pettit, Asst.
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(Title of Court and Cause.)

Acceptance of Service of Proposed Bill of Excep-

tions.

I, tlie undersigned, one of tlie attorneys of record

for the above-named defendant, hereby acknowledge

receipt of a true copy of the proposed bill of excep-

tions to be presented and filed on appeal in the above

cause, save and excej)t the large photographs and

map exhibits offered at the hearing.

R. F. LAFFOON,
Attorney for Defendant.

Dated Juneau, Alaska, this 4th day of Sept., 1907.

(Title of Court and Cause.)

Bill of Exceptions.

Transcript of Testimony.

This cause coming on regular^ to be heard at a

special term of the above-entitled court held at Jun-

eau, Alaska, before the Hon. James Wickersham,

Judge of said Court, beginning on May 4, 1907 and

continuing thereafter from day to day as shoT^^i b}^

the record: A¥. E. Crews, C C. Israel, L. E. Gillette

and J. A. Hellenthal appearing for the plaintiffs,

and Maloney & Cobb, R. F. Lafoon, John R. Winn

and N. L. Burton appearing for the defendant, the

following proceedings were had and testimony taken

:
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COURT.—The Court has agreed with counsel to

take Vi]} the Perseverance cases.

Mr. HELLENTHAL.—We have a motion to make

at this time: Come now the plaintiffs in the above-

entitled cause and move the Court for an order sub-

stituting the name of Walter F. Swan as a party

plaintiff in said cause in the place and stead of V.

McFarland and Marie McFarland, his wife, origin-

ally plaintiffs herein, on the ground and for the rea-

son that the said V. McFarland and Marie McFar-

land, his wife have and did, subsequent to the com-

mencement of said suit and action convey all their

right, title, and interest in and to the B. C. Placer

claim and the water right, the subject of said suit and

action, to the said Walter F. Swan, and that the said

Walter F. Swan is therefore at this time the proper

party plaintiff in the said suit and action, in the

place and stead of the said V. McFarland and Marie

McFarland, his wife; and also move the Court for

permission to file herein with such substitution, an

amended reply herein a copy of which is attached to

this motion."

Now, this motion, your Honor, is supported b}^ the

affidavit of V. McFarland to the effect that he and

Marie McFarland have transferred their said inter-

ests to Walter F. Swan.

(Whereupon counsel argued the matter to the

Court.)
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COURT.—I am inclined to allow the amendment

to be made.

Mr. WINN.—We wish to note an exception.

(Whereupon counsel for both sides made a state-

ment to the Court in regard to the case.)

(Title of Court and Cause.)

Bill of Exceptions.

Be it remembered that this cause came on regu-

larty for tnal on the 22d day of April, 1907, in the

above-entitled court; that thereupon the plaintiffs

asked that said cause be tried as an action at law

and demanded a jury, which said request was by

the Court then and there denied and said cause was

thereupon heard by the Court sitting as a Court of

Equity without a jury:

To which ruling and order of the Court in so over-

ruling and denjdng plaintiffs ' request that said cause

be tried as an action at law and their demand for

a jury, the plaintiffs by their counsel then and there

excepted, which excejotion was by the Court allowed.

And be it remembered that thereupon and on the

4th day of May, 1907, said cause came on duly and

regularh" for trial before the Court sitting as a

Court of Equity, and the plaintiffs, from time to
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(Testimon.y of C. M. Thorndyke.)

time, to maintain the issues on their part introduced

the following evidence:

Testimony.

C. M. THORNDYKE, a witness called on behalf

of the plaintiffs, having been first duly sworn, testi-

fied as follows:

Direct Examination.

Q. (By Mr. ISRAEL.) Where do you reside?

A. Juneau, Alaska.

Q. How long have you been a resident of Juneau ?

A. Something over three years.

Q. What is your business?

A. Mining engineer.

Q. What was your business in 1895 in June and

July?

A. I had an office here in Juneau, an assay office.

COURT.—You mean 1905.

Q. 1905?

A. An engineer office and assay office.

Q. Were you at that time—^were you acquainted

with that portion of the territory known as Silver

Bow Basin ? A. I was.

Q. Where was Silver Bow Basin situated from

the courthouse in Juneau where we are now?

A. East, in an easterly direction.
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(Testimony of C. M. Thorndyke.)

Q. About how far ?

A. In an easterly direction four miles—four

miles and a half to the further end and probably half

a mile to the lower end.

Q. Can you give us any idea as to the lay of the

country—^the general topography?

A. Well, I presume Silver Bow Basin constitutes

that section of the country drained by Gold Creek

from tide water to the head of Gold Creek on the

summit—upper Silver Bow Basin—in fact, all the

waters of Silver Bow Basin flow into one creek.

Q. What is the basin, the topography of it?

A. Well, it is very precipitous. It is evidently

the result of a iDrehistoric glacial action.

Q. I want to get at the general fall—the slope?

Is it flat, sloping or steep?

A. Well, there are some three or four flats along

the entire extent of the basin, the lower called Last

Chance. I believe probably contains an area of

sixty or seventy acres more or less. A flat at the

red mill about twenty, and upper Silver Bow Basin

—where the old Perseverance mill stood there is

probably thirty-five, forty or fifty acres. Something

like that, I have not followed it up closely, but give

a general idea as it occurs to me.
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(Testimony of C. M. Thorndyke.)

Q. Do you know where in that basin are located

—there is located a fractional location known as the

B. C. Placer? A. I do.

Q. Are there any other creeks in this basin other

than Gold Creek?

A. Lurvey Creek and Granite Creek intersect

with Gold Creek—I am speaking of the big creeks—

•

there may be a great many little ones.

Q. Name the large ones.

A. Granite and Lnrvey Creek.

Q. In June and July, 1905, were you familiar

with the locality, the point where that B. C. Placer

lay to Lurvey Creek? A. I was.

Q. I will ask you if you have a map by which you

could illustrate the location of that creek and claim ?

A. Yes, sir, I prepared a sketch.

Mr. WINN.—We object to it until he had laid

the foundation for it.

COURT.—That simply goes to the order of proof.

Mr. WINN.—I think the order of proof would be

to show the validity of the location.

COUET.—It is immaterial.

Mr. WINN.—As long as he follows it up

—

Q. Mr. Thorndyke, will you kindly place that

map on the board? Now, Mr. Thorndyke, with the
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(Tcstimon}^ of C. M. Thorndj^ke.)

aid of this map will you locate the exterior boun-

daries of that claim—located as the B. C. Placer?

Mr. AVINN.

—

We object on the ground that they

have not laid the prox)er foundation. We don't

know whether it is correct or when it was made.

Q. Mr. Thorndyke, who made this map ?

A. I did.

Q. From what data did you make it?

A. From part of the original survey shown in

the blue print there.

Q. When was that sun^ey made ?

A. That survey was made in January"?

Q. What year? A. 1905.

Q. I will ask you whether the indicated exterior

boundaries of the claims thereon described are to

scale or not?

A. They are as near as one can put them with

a crayon. You see the width of the crayon occupies

some considerable space. That scale there is one

hundred feet to the inch. We cannot get down to

four or five or six feet and use craj^on.

Q. It is practically to scale?

A. Yes, sir.

Q. I will ask you if the natural and artificial ob-

jects that are marked thereon are in the position

shown actual surface of the property?

A. Practically; yes, sir.
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(Testimony of C. M. Thomdyke.)

Mr. ISRAEL.—I would like to have that marked

for identification, Plaintiff's Identification No. 1.

COURT.—The clerk will mark it.

(Marked Plaintiffs' Identification "L" and here-

to attached.)

Q. Now, Mr. Thorndyke, I will ask you if you

can indicate the exterior boundaries of this location ?

A. These are the exterior boundaries in blue

—

with the blue shade (indicating), right angle tri-

angle.

Q. What is the inverted right angle triangle?

A. This is the Perseverance Placer Claim.

Q. Can you indicate from the points of the com-

pass on that plat what is the direction, what is the

diagram at the bottom?

A. This is true north—this is magnetic north.

All the patent surveys in this locality—the patent

plats in the land office show an estimated meridian

of thirty degrees variation. I do not maintain that

it is correct or incorrect.

Q. This map lay as if you were standing at a point

indicated at the bottom of that map you would be

looking in what direction?

A. Standing in the basin and looking that way

you would be looking in a southeasterly direction.

Q. Do you know V. McParland?
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(Testimony of C. M. Thorndyke.)

A. I do.

Q. Did you know liim in June, 1905 *?

A. I did.

Q. Have you any actual knowledge of the loca-

tion of the B. C. Placer by V. McFaiiand?

A. I have.

Q. Where was you?

A. I was with McFarland.

Q. For how much time?

A. All the time during the location.

Q. Did you take any part in the location?

A. I made the survey.

Q. Prior to making the survey and location do

you know whether V. McFarland made a discovery ?

A. I do.

Q. Where were you?

A. I was with McFarland while j^rospecting and

panning it.

Q. Was there any one else with jowl

A. A man named Kelly and a man named Shel-

ton.

Q. Anybody else?

A. I don't remember anybody now.

Q. Do 3^ou remember when that discovery was

made ?

A. That was made about the—let me see—it was

made on the 16th, 17th, or 18th of June, 1905.
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(Testimony of C M. Thorndyke.)

Q. AVhen in relation to the location?

A. Previous to the location.

Q. How long previous?

A. Well, we comniencerd locating the ground just

as soon as we satisfied ourselves that it looked good

to us. '.

,

Q. State to the Court fully just what was done

by V, McFarland or by any one accompanying him

or in his presence in prospecting or making a dis-

covery upon this ground—the details.

A. A¥ell, we dug down through the moss and muck

here. >
^

' ' ':
; Ji^

Q. Indicate on the map.

A. The first prospecting w^as along Lurve,y Creek

ai; it crosses the B. C. Placer.

Q. Tell what you did.

A. We prospected along in here—about this

point (indicating). There are flats in here—the

Lurvey flats—next to the Lurvey flats in here lies in

a vertical position probably eighty degrees from the

horizontal. This ground is covered with soil, vege-

tation, brush and stumps, cedar and spruce. After

prospecting up from this point to this point, then

we went up here and got down to bedrock and pros-

pected the gravel but not in any particular line and
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(Testimouy of C. M. Thorndyke.)

along througliont this area about in here (indicat-

ing).

Q. Did yon do any of that prospecting?

A. I did probably as much or more than any one.

Q. With what implement? A. By panning.

Q. You say that you are a mining engineer?

A. Yes, sir, that is my business.

Q. Have you had any experience with placer min-

ing? A. I have.

Q. Where and to what extent?

A. Well, I did some placer mining in Riverside

County and in San Jacinto—I did some mining there.

Q. Where else?

A. Mono County, California, Baker County,

Oregon, Arizona, Old Mexico, Washington, Oregon

and the Philippine Islands.

Q. I understood you to say that you had an assay

office in Juneau? A. I have.

Q. What experience have you had in assaying ?

A. Assaying for about twenty-nine years.

Q. I will ask you if from your experience you

can form any close estimate from an examination

with tlie eye the value of a small quantity of gold ?

A. I believe I can form a fair approximate.

Q. State to the Court what you did—^the panning

on this bedrock and what result you got?
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(Testimony of C. M. Thorndyke.)

A. I guess maj^be the minimum blank and the

maximum might have been seventy-five cents to the

pan.

Q. How many pans did you wash at that time

about? A. Well not to exceed forty pans.

Q. Anyone else in your presence do any panning

at that time ?

A, Mr. McFarland did some panning and Mr.

Kelly.

Q. Did you see their results?

A. They called my attention to the result when

they got them.

Q. What was the result?

A. They did not get as big prospects as I did.

Three, four and five cents to the pan.

Q. Do you know whether an}^ of those gentlemen

were familiar with panning?

A. I would not say any of them were experts. I

would say Kelly and McFarland had some experi-

ence but I would not consider any of them experts.

Q. What did you determine at that time—in

whose employ were you at that time?

A. A¥ell, I was there with Mr. McFarland. He

had made a proposition of an interest and I was

there for the purpose of ascertaining whether the

interest had any practical merit in my mind from a

mining standpoint and I was there for that pur-
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pose. I was not familiar with this ground Tintil ^Ir.

McFarland told me about it.

Q. You went there to ascertain if there was merit

in it ? A. Yes, that is what I went there for.

Q. What did you do?

A. I took an interest in the proposition that he

offered.

Q. What opinion did you fonn from your exam-

ination as to his being valuable for placer mining

or not ?

A. Well, it has all the eannarks of being a valu-

able piece of groimd. and it should contain a pot of

money if indications are to be considered.

Q. Xow. after this discovery, what was the next

step taken by ^Ir. McFarland. if au;\thing. toward

the location of this claim and while you were present

and in company with you—what you did and what

was done by him and under his direction at that tmie

toward the location of this ground?

A. We made a survey of it.

Q. How did you make it—tell us how you made it

as we had never heard of it.

A. We fomid this corner here.

(Interrupted by coming in of .jury.)

Q. Resiune where you were interrupted and state

what you did in the presence of ^Ir. McFarland.

Tell this storv as vou would tell it in detail to some
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one who knew nothing about it and wanted to know

all about it,

A. We found this Perseverance corner post No. 3

standing.

Q. Please mark that A.

A. We cut out this line through here

—

COURT.—That is the east.

A. No, I think that was this line through here

and found this corner.

Q. What line is that of the B. C. Placer?

A. The west line of the B. C. Placer.

Q. How did you say you did that*?

A. By cutting out the brush and running the

courses and distances—we ascertain the courses and

distances of the Perseverance place.

Q. Could you see this line? A. No, sir.

Q. How did you find it?

A. Brushed it out.

Q. How?

A. By first the courses and distances shown in

the placer location.

Q. Did you find it with your eye ?

A. No, with my transit.

Q. What did you do then?

A. Ran back on this line—the base line of this

triangle.

Q. Where did you begin this survey?
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A. At corner No. 3.

Q
A

Q
A

Q
A

Q
A
Q
A

Q
A

Which you have marked A?

Yes, sir.

Where did you run from there ?

Corner No. 2 of the Perseverance placer.

Mark it B.

Ran a back sight to this corner?

What corner?

The northeast comer of the B. C. Placer.

Mark that C, please.

Then I went up back up here and set up our

—

Where?

To this first point.

COURT.—Point A.

A. Point A. We found a post.

Q. Mark where you found the post D.

A. Now, there was no scribbling on either of

these posts. Posts six inches square painted, but

they were not scribed. So we were at a loss to know

whether or not that was the point—^that was the

point which indicated that point on this placer claim.

We ran into that point and ran back to that line.

Q. Speak of the letter?

A. Point B about fifty feet. Then I triangulated

back on this line.

Q. What line do you mean?
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A. The west side line of the B. C. Placer to ascer-

tain whether that would conform with the patent

notes of this station.

Q. What station^

A. This Perseverance Placer. Neither one of

them would check, so we assumed that this monu-

ment

—

Q. What point do you mean?

A. D must be the corner, so we established that,

and then we ran a line from there to B, and then

from there to point C—set that corner, and back to

this point, A.

Q. Now, Mr. Thorndyke, after running those

lines did you do anything else?

A. All had been cut out.

Q. Describe that—I don't know what you mean.

A. It is all heavy timber—timber maximum six

to eight inches at the butt all along through here

—

these lines had to be cut out six or eight feet, so that

we could get a sight through—the least obstruction

on the line would hang you up.

Q. Did you do so?

A. We cut out all the lines.

Q. Did you establish any points'?

A. We set a post here, and here and here.

Q. Were there any other indications on them?
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A, They indicated their position relative to the

claim by sight, and it was a white painted post set in

stone monmnent. This is the northwest corner and

was marked northwest corner, abbreviated B. C.

Fraction.

Q. How about the other posts?

A. The posts were all marked the same.

Q. As regarding the letters as indicated A B C

—

you said here and here and here ?

A. B the northwest corner, C the northeast cor-

ner, A the southeast corner, and D the southwest

corner.

Q. You did actually set those on the lines'?

A. Yes, sir.

Q. How long did it take you to get those lines

through"? A. About two days.

Q. What was done thereafter?

A. We posted a notice i

Q. Who?

A. McFarland, Kelly, Shelton and myself.

Q. Do you remember who wrote the notice?

A. I think either Shelton or Kelly wrote the no-

tice.

Q. How was it posted?

A. In one of those tin tobacco boxes nailed to the

side of that post.

Q. What point? A. Point A.
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Q. Did you have any occasion to see it after that?

A. I have.

Q. How long did it remain there?

A. Until I left in the late fall when the season

closed—I think the last time I was there was late in

October or November.

Q. Do you know whether it was recorded in the

District Eecorder's office?

A. I have seen it on record.

Q. I will ask you to look at this certified copy and

ask you if it is a copy of the notice posted at that

time?

A. As near as I can recollect that is a copy of it.

Mr. WINN.—We object to it as incompetent, irrel-

evant and immaterial—not sufficient description be-

ing set forth in the instrument.

COURT.—Objection overruled.

Mr. ISRAEL.—We ask that it be marked in evi-

dence.

Mr. WINN.—We except.

(Marked Plaintiffs' Exhibit No. 2.)

Q. Now, Mr. Thorndyke, do you remember the

actual date that this location notice was put into this

box at the corner indicated, the day, month and year?

A. The 19th day of June.

Q. What year? A. 1905.
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Q. What was done within your personal knowl-

edge in or about this claim after the posting of this

notice *?

A. We commenced the construction of this dam.

Q. Please mark that point E. Noay, what part of

the body of water is that dam on Lurvey Creek?

A. The creek.

Q. Is Lurvey Creek indicated on this map?

A. Yes, sir.

Q. Is it marked! A. Yes, sir.

Q. What is the creek indicated on the plat to the

north that seems to join Lurve}^ Creek beyond the

Perseverance Placer? A. Gold Creek.

Q. So marked on the plat? A. So marked.

Q. State for the purpose of the record as to

whether or not this creek, Lurvey Creek, flows in or

upon the ground located within the exterior bound-

aries of the B. C. Placer

.

A. It flows across it.

Q. I will ask you if, from the point of entrance

to the point of exit, either of those points are within

the exterior boundaries of the B. C. Placer?

A. They are both within the exterior boundaries

of the claim.

Q. For what distance does Lurvey Creek flow

across the B. C. Placer?
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A. About 240,250 feet—no, let me see—let me

correct that. It will take me a second, right across

I should say, 325 feet, about.

Q. Now, what did Mr. McFarland—who was in

the party?

A. Well, there was McFarland, Shelton, Kelly.

I was there, but I came back to town just as soon

as we decided on the damsite.

Q. What date was that?

A. The date we located the ground—the day fol-

lowing.

Q. It might be the 20th day of June?

A. The day following the posting of this notice

here.

Q. How often were you there at this point after

that within the next two weeks?

A. Three times a week.

Q. How much time did you spend there?

A. Go up there in the morning, stay all day, and

then back, back and forth three days in the office,

the rest of the time I put in in the basin.

Q. Were you present when the construction of

the dam indicated by the letter E on the B. C. Placer

was commenced—^was you present when the con-

struction was commenced? A. Yes, sir.

Q. Was there any water flowing in Lurvey Creek

at that time ? A. There was.
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Q. Within its natural channel'?

A. Yes, sir.

Q. Have you had any experience in measuring

water? A. I have.

Q. Are 3^ou familiar with what is known as a

miner's inch? A. I am.

Q. What experience have .you had?

A. For the Riverside Land Irrigating Company

measured the water for the different consumers.

Q. How was it measured?

A. By miner's inch.

Q. How was that estimated?

A. That means the water which would enter an

aperture one inch square with a six inch pressure.

COURT.—What did you say?

A. Six inches above the intake to the aperture

through which the water flows.

Q. Have you had am^ other experience?

A. Measuring water in Arizona—the Arizona

channel—TenjDe channel.

Q. Have you had any experience in estimating

and figuring the flow in miner's inches of water in

its natural channel ?

A. I have ]3ut in thirty days in estimating the

flow of the Verde River where the reservoir and dam

has been put in, so I am informed. I put in a month

on that water measuring it and estimating it.
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Q. Measure any other streams ?

A. I figured on the Gila River below Phoenix.

That is about all I recall now that is in the way of

big streams. I cannot remember the small streams.

Q. As a miner have you estimated small bodies

of water?

A. Yes, I have figured on smaller bodies of water

a great many times—^particularly in ascertaining the

flow of water.

Q. Did you at the time the construction of this

dam was begun at the point E notice sufficiently as

to form an estimate and give an opinion as to the

amount of water that was then flowing through its

natural channel?

A. I cannot give you an actual opinion, but I can

give you an approximate one that I formed from

watching the velocity of the water and the extent of

it.

Q. From what 3^ou saw, what do you say as to the

amount of water flowing at that point on the B. C.

Placer mine on the 19th day of June, 1905, and a

week subsequent to it and at the actual construction

of the dam?

Mr. WINN.—Objected to on the ground that suf-

ficient foundation has not been laid.

COURT.—Overruled.
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A. Well, from 550 to 650 inches of water at that

time.

Q. What was actually done by Mr. McFarland

from that time on at this point E in regard to—if

there was any diversion of water out of Lurvey Creek

at that point ?

A. This flume was built here and the water car-

ried—at this point E the dam was constructed and

this water was carried out of the channel of Lurvey

Creek at this point—this flume they carried out to

this point.

COURT.—How far?

A. That fliune is 150 to 160 feet long.

Q. What was the size—the manner of construc-

tion—^how it was constructed and how long it took

to construct it?

A. Well, there was some tmiber put in here

—

some cribs up here

—

Q. Up where ?

A. Above the dam on the side of that creek

—

one was put in the bottom of the creek and cut

hitches on each side and set timbers in and another

timber was set across the top where the level of the

top of the timbers wotild be.

Q. How much abo^ e the bottom?

A. About nine feet. Then there was ripraping

et in, and brush, and tSiat was filled up with turft

—
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heavy turft—you could cut it out like brick and tamp

that turft down with gravel, put on more turft and

brush, and it was built up in this position. Timber

at the top—on top of the dam, and on top of that

was put lumber—the lumber was set in in the same

way. For the overflow to go over was an apron

—

an apron for the overflow to go over, and a footboard

across so you could get across and work. Then there

was an intake built of inch lumber at point E on the

east side of the creek three by three. That ran

twelve feet, and then a two by two flume on out this

way.

Q. You mean two feet by two feet?

A. Two by two feet out to this point.

Q. You may mark that point F. How long from

the initiation of the building of that dam was it

finished?

A. Started on the 25th day of July and ran water

through on the 31st or the first of August.

Q. How continuously was the Avork prosecuted

after the beginning on the 24th or 25th of July I

A. Worked on it every day.

Q. What use, if any, wr.is the water put to after

the dam and flmne had bee.ii built?

A. Started in ground -si slicing this ground here.

Q. This outlet was to the north?

A. Yes, at that time.
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Q. You may tell the Court, if you know, how this

ground must be worked to get the gold at the least

expense?

A. The grovmd has got to be stripped off—that is

the moss and vegetation—the soil and alluvial soil,

black loam. There is a glacial mud solidified and

it is tough then, fui'ther down is the gold.

Mr. WINN.—We suggest that he confine his evi-

dence to this particular ground.

Q. On the B. C. Placer.

A. After stripping the ground it would be neces-

sary to carry off that gravel with which the gold is

associated on bedrock.

Q. Why, when the gravel carrying the gold would

not the gold be carried away through the ground-

sluice ?

A. The nature of the bedrock is such that the

gold will not travel on it. It is quartz slate—the

stratification is ver}^ difficult to handle. It is very

rough and uneven. It stands almost vertical. The

bedrock stands up like your fingers.

Q. How does that stratification conform to the

direction of the country rock is the pitch toward

Gold Creek? How does the stratification la.y as re-

gard to the pitch of the country rock ?
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A. At right angles to the flow of the water. The

water flows this way, and the stratification runs side-

ways, practically at right angles.

Q. How uniform is its bedrock, smooth or rough?

A. Very uneven.

Q. On this claim?

A. Anywhere from eighteen inches to ten feet

—

twelve feet.

Q. At the time this ground-sluicing was going on

was there any provision made for taking care of the

sluice-dirt and retaining any float gold in it?

A. Yes, we put in a hydraulic giant.

Q. Was there any provision made to preserve the

gold in the gravel ?

A. A line of sluice-boxes were put in, but they

were not necessary.

Q. Why unnecessary?

A. Gold would not travel over that. It would

precipitate into the bedrock. The red rock is a nat-

ural receiver you would have to take up that bed-

rock to get that gold.

Q. And in order to take up that bedrock I under-

stand it is necessary to first ground-sluice this allu-

vial deposit? A. Yes, sir.

Q. I will ask you if any ground—any amount of

bedrock was uncovered?
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A. Considerable bedrock was uncovered, from

the time we started until fall.

Q. Until you stopped was there any other method

besides ground sluicing used in working the claim ?

A. Yes, we put in a pipe and a little giant with a

nozzel.

Q. A hydraulic? A. Yes, a giant.

Q. Point out on tlie map and show us Avhere you

put that hydraulic.

A. Commenced at a point on the main flume south

of this point F. The flume runs out to the brow of

the hill. We built the entire flume and lost it.

Q. In what direction was that run"?

A. To the north.

Q. How far?

A. About a hundred—from eighty to a hundred

feet.

Q. What else did you do ?

A. Put in a sand-box—twelve inch pipe leading

over the brow^ of the hill and put on the giant.

Q. What was done with the giant?

A. Put in for the purpose of washing out tlie

crevices in the bedrock.

Q. Any sluices installed in connection with that?

A. Yes, sir ; sluices were put in.
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Q. What was the approximate value and cost in

labor and material of this construction work—the

dam, intake, flume, sluice-boxes, hydraulic and in-

stallation of sluice-boxes?

A. The cost of the material and labor ?

Q. Yes.

A. Well, I would have to think a moment and

then I could not tell you exactly; probably three or

four hundred dollars.

Q. I will ask you if you remained there on the

claim—were you on the claim or away?

A. Four days in the basin and three days in town.

Q. At the end of the season did you take up an^

bedrock? A. No, sir.

Q. Why?

A. They shut the water off above us.

Q. Who did?

A. The Preseverance Mining Company.

Q. When?

A. The latter part of September.

Q. At what point on Lurvey Creek ? Indicate it

on the map.

A. On Lurvey Creek, up here and here.

Q. Mark the places you have indicated with G.

and H.

Q. What did they put in there?

A. A dam.
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Q. What point did they do that?

A. At point G they put in a dam.

Q. What effect did tliat have on the waters of

Lurvey Creek?

A. It turned the water out of the natural chan-

nel at a point up in here.

Q. How much water came on down the creek

after that diversion?

A. You mean the diversion of the main creek?

Q. I mean the actual diversion at G and H both.

A. Practically shut it off.

Q. What was the result upon McFarland's oper-

ations on the B. C. placer?

A. He had to stop.

Q. I will ask you, Mr. Thorndyke, if that stop-

page worked an}^ damage on Mr. McFarland?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not sufficient foundation

laid.

COURT.—This is only part of the proof. Objec-

tion overruled and exception allowed.

Q.. Well—

A. It prevented making a clean-up for the fall.

Q. Did you make a clean-up ?

A. We could clean it up next season if you

cleaned out the debris from the mill.
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Q. What would occur after you stripped the bed-

rock and what did occur ?

A. The ground above slid over again naturally

and it covered up the bedrock.

Q. What was spent in money, time and labor by

reason of sutting off the water and preventing the

clean-up—the cleaning up of the bedrock? What

would it require to restore it the following season

so that you could take up the bedrock?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial. I do not see that the wit-

ness is qualified to make any estimate of that.

COURT.—I think he ought to show that.

Q. Do you know the conditions there when the

water was shut off—how it had been stripped and

ready for the taking of the bedrock?

A. I do.

Q. Do you know whether the water was restored

that season ? A. Not that I know of.

Q. Do you know what the condition of that same

identical body of ground that had been gotten ready

for stripping in the season of 1905 was in the season

of 1906? A. I do.

Q. What was the condition of it?

A. It was more or less covered up with debris.

Q. Did you make any examination of it?
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A. Yes, sir.

Q. Can you state from that examination approx-

imately what amount of labor and time it would take

measured in dollars and cents to restore the bedrock

to the condition it was in ready for taking up the

bedrock at the time the water was shut off ?

A. I understand you mean the labor?

Q. Labor and material—^material, if any, was

required ?

A. A hundred and fifty or two hundred dollars.

Q. I will ask you, Mr. Thorndyke, if in ground-

sluicing upon the claim whether or not you took up

any bedrock at all for the purpose of discovering

what the bedrock contained?

A. I creviced along the bedrock.

Q. How did you crevice?

A. I did not attempt to get dovai to bedrock—

I

did not get doAvn but where I looked for the deposit

was in the cracks in the rough rock. I did not get

down to the bedrock proper.

Q. Did you save the result of this crevicing?

A. I did.

Q. Where are they?

A. I have them in my pocket.

COUET.—I think we will stop at this time. It is

a few minutes after twelve. I think we had better

adjourn until 1:30.
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Court will take a recess until 1 :30.

j; :

May 4, 1907.

Court convened pursuant to adjournment at 1:30

P. M., and all parties being present as heretofore, the

following proceedings were had and testimony

taken

:

Mr. ISRAEL.—Mr. Thorndyke may take the

stand.

C. M. THOENDYKE, a witness heretofore called

and sworn on behalf of the plaintiff, having resumed

the stand, continued on directed examination as fol-

lows :

Q. (By Mr. ISRAEL.) Will you kindly pro-

duce them?

A. I did have them.

Q. Mr. Thorndyke, by what method—what is

contained in this bottle ?

A. A little of the gold just as it was taken from

the ground except that it is amalgamated with quick-

silver and all not retorted off.

Q. By what method did you obtain that?

A. By crevicing on the bedrock.

Q. How much crevicing did you do %

A. I took a case knife and dug down in the bed-

rock covering an area probably ten by ten.
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Q. Ten by ten feet?

A. A square 100 square feet—ten by ten feet that

is approximate.

Q. That is the result of crevicing the entire 100

square feet?

A. Not thoroughly. Crevicing you can't get the

gold until you take up the bedrock—you can't get it.

Q. Is that a complete crevicing or crevicing here

and there?

A. Crevicing here and there over the space or

area I mentioned.

Q. What was the object in doing that?

A. I wanted to get an idea of the gold in the

ground.

Mr. ISRAEL.—I offer it in evidence.

COURT.—It may be admitted.

(Marked Plaintiffs' Exhibit No. 3, and original

hereto attached.)

Q. From this crevicing and your experience and

knowledge as a placer miner, did you determine

where in aU probability on the claim the gold would

be struck where it would be most liable to be found ?

A. It would be apt to be struck lower down.

Q. Will you point out by writing the letter M

—

I and J where this crevicing was done ?

A. Risrht in here. DidvousayJ?
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Q. M. Where from that investigation did you

look for the pay deposit—the paystreak?

A. There should be a paystreak in there and one

in there. And one there— there is a gulch here and

here is an erosion in here and we say where there is

an erosion there is gold somewhere near.

Q. The upper gulch is up in there?

A. That is to say the country has erosions?

Q. Mark that with an N, if you please, and the

other point O. They are the points which led you to

believe would be paystreaks?

A. That is approximate.

Q. Up to the time this water was shut off above

on Lurvey Creek by the Alaska Perseverance Min-

ing Company had you yet reached and uncovered the

bedrock at this point?

A. No, sir. That is why we wanted that water

for ground-sluicing.

Q. Now, returning to the beginning of the con-

struction of the dam on the B. C. placer at the point

E, was anything else except construction work done

at that point?

A. Other than the building of the dam and flume ?

Q. Yes.

A. No, sir; not that I can think of now.
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Q. Just prior to the beginning of the construction

of the dam and flume was there anything else done in

regard to the appropriation of the water?

A. There was a notice posted—a box built and a

notice posted in the box.

Q. Notice at what point?

A. That was right on the bluff over the dam

about ten feet—at this point here.

Q. At point E"?

A. Yes, point E and a stake driven in the ground

and a box built on the stake.

Q. On the east or west bank ?

A. On the west bank.

Q. Describe that box.

A. It was a box made about two inches deep and

the notice was nailed in the box on the back of the

box and firmly tacked in with heavey paste board to

hold it in.

Q. How long did that notice remain there to your

knowledge ?

A. It remained there through the season until

fall.

Q. Are you familiar with the notice ?

A. Yes, sir.

Q. Do you know who prepared that notice?

A. Either Mr. Shelton or Mr. Kelly wrote it. I

dictated it.
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Q. Do you know whether that notice was recorded

in the recorder's office?

A. I have seen the notice on the records.

Q. Was that a copy of the notice?

A. A copy of the notice posted in the box and a

copy of that given to the recorder.

Q. Was that a copy of the notice posted in the

box? A. Yes, sir.

Q. I will ask you to examine this instrument and

state whether or not that is a copy of the notice you

are speaking of.

A. This looks like the notice. I believe that is a

copy of the notice.

Mr. ISRAEL.—We will offer this in evidence at

this time.

Mr. WINN.—That is the one that was set out in

the complaint?

Mr. ISRAEL.—Yes.

Mr. ISRAEL.—We offer this in evidence and ask

that it be marked Plaintiff's Exhibit No. 4.

COURT.—It may be so admitted and marked.

(Marked Plaintiff's Exhibit No. 4 and hereto at-

tached.)

(Reads notice.)
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Q. Just one moment. Returning to the actual

location of the B. C. placer. I will ask you after

the stakes had been set and the lines cut out as you

described in your testimony this morning whether or

not the corners were or were not so marked and the

exterior boundaries of the claim so traced that they

could be readily and easily ascertained and distin-

guished? A. Yes, sir, they would be.

Q. Now, prior to this appropriation and prior to

the filing of this notice and prior to the posting of

th^s notice and actual reservation of this water—

I

will ask you during that season you had been going

along from the point E on and up to where there is

apparently a fork of the creek the South Fork of

Lurvey and the other the main fork of Lurvey Creek

a point indicated on the map by a brown line around

the green marked Bessie lode—whether you had been

up along that creek at this point ? A. I had.

Q. AVhen?

A. I had been \x\) there in the fall of 190J:.

Q. How frequently after that up to the time of

tJii^ location?

A. I was not up there again until the spring of

the location.

Q. Then how frequently?
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A. Well, during the early spring three or four

days might intervene between the times I went up

—

some times possibly a week.

Q. How late was you there before the McFarland

filing—before the McFarland diversion as you testi-

fied about? A. How late?

Q. How soon just before the diversion?

A. I had been up there several days before run-

ning that line on the quartz claim.

Q. What do you mean by that lie on that claim?

A. The south side line of the Marie L claim.

Q. Marked on the map south side line of the

Marie L. claim, I want to ask you at this time and

up to the time that you were there last before the

McFarland diversion whether at any of the points on

the McFarland diversion up to and beyond the bend

up to the iDoint as indicated on the map as the main

Lurvey Creek and the Bess lode claim there was any

evidence of any other diversion of water being di-

verted or being taken out of the creek?

A. There was.

Q

Q
A

Q
A

T\^here? A. At point B.

About how much?

How much water was flowing through then?

Out of the creek.

Anj^vhere from two to five miner's inches.
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Q. What was it flowing in ?

A. In the remains of an old ditch.

Q. What was the condition of that ditch ?

A. You could tell there had been a ditch there

some time.

Q. What was there in Lurvey Creek at that point

in the Avay of an obstruction or diversion %

A. There was evidence of a dam having been

there at one time at the point G. That is at that

point on the creek.

Q. What condition was it in?

A. Well, the creek was flowing right on over it.

There was on this bank there was evidence of a dam

having been in there at one time.

Q. How lately?

A. Well, it might have been five years, ma}^ have

been eight years, and it may have been four years.

Q. Did you notice where this two or three inches

of water remaining in this old ditch went to?

A. Yes, sir.

Q. Where did it go to ?

A. It followed this old ditch about where this

flmne line is sho\\'n in here straight from i)oint G,

then the ditch turned to the side of the hill and came

to this point here.

Q. Mark it P.
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A. There was a spill there and it ran down over

the bluff.

Q. What caused this spill?

A. There had been a flume to carry it around

this bare place to carry it around the hill and the

flume had evidently rotted out because pieces of board

were lying around on the side of the old ditch that

is what was left and the balance would naturally

fall down over the hill.

Q. After it fell down the hill where would it go ?

A. Twenty-five or thirty feet down.

Q. From there where would it go?

A. It would stay there unless a snow slide car-

ried it down.

Q. Where would the water go?

A. That would depend on how much water there

was.

Q. This water that you saw there ?

A. I would follow the stratification of the hill

along there and part of the water would come down

through this snow bank.

Q. Where would that water finally reach?

A. Without any obstructions it would run down

around here over the natural topography of the

country.

Q. What would it flow into naturally?
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A. Well, Jackass Gulch and come on over to Icy

Gulch.

Q. Would it finally reach the main creek?

A. It would form and go down Icy Gulch.

A. It would not because there is a ridge between.

Q. Where would it go?

A. It would drift down this way because there is

a ravine between these.

Q. Would it reach any known stream?

A. It would drift into Gold stream.

Q. Well, did it? A. I don't know.

Q. What condition was this ditch and piece of

flume that you saw in as regard to repair at that

time ?

A. Well, the liunber was so old it would not hold

a nail. The following year I tried to use some but

it would not hold a nail.

Q. What condition of repair was the ditch in?

A. The ditch was nearly filled with gravel and

sand not entirely—it would carry a little water to

that point where the spill occurred.

Q. An}' evidence of this being used for any pur-

130se at all? A. None whatever.

Q. With the exception of this two or three inches

of Lurvey Creek that that point in this old miners'

ditch where was the balance of the water of Lurvey

Creek going?
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A. In its natural channel.

Q. And how much at that point in miner's inclies %

A. Anywhere from five to six hundred—six hun-

dred and fiftj^ inches.

Q. From that point on down was the water of

Lurvey Creek being diverted from in here from its

natural channel down to the point of the McFarland

diversion? A. No, sir.

Q. Used by any person for any purpose?

A. No, sir.

Q. Any i3retention excej)t the two or three inches

being diverted.

A. Only about 1,000 feet up the stream there is

evidence of a diversion there.

Q. Was there any diversion at that time—was

there any water going out of Lurvey Creek ?

A. Yes, some little water going out.

Q. Into what? A. A hydraulic pit.

Q. That pit being operated by any one at that

time? A. Not in my time.

Q. What was the condition as to being aban-

doned ?

A. I never say an3^body work there.

Q. Any e\ddence of any one having worked there ?

A. Somebody had worked there.

Q. At that time ? A. Not that I saw.

Q. Was there any evidence of it?
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A. Not that I saw.

Q. Would you have seen it if there had been?

A. Naturally I would have seen it traveling over

the ground.

Q. You formed no estimate from the evidence

there before you as to the age and time which had

elapsed when this flume had been built?

Mr. WINN.—Object to that. He can tell how it

looked.

COUET.—Overruled.
A. I should say that lumber had been exposed to

the weather when I first saw it anywhere from seven

to ten 3^ears.

Q. That was not the question. The question was

whether from your knowledge and experience, cou-

pled with what joii saw there, did joii form any esti-

mate as to how long that ditch and flume had been

in the condition or nonuse and out of repair' for the

diversion of water?

A. Four, five or six—three, four, five or six years.

Q. Now had you been at his particular point in

1894? A. Yes, sir.

Q. What Avas the condition of these matters there

then as compared to the condition you found them

just prior to the McFarland diversion in 1905 ?
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A. About the same.

Q. No material difference?

A. Not that I could see.

Q. After the McFarland diversion did you see

this—after McFarland had diverted the water did

you see this point again?

A. Not for ]30ssibly a week.

Q. At that time what was its condition as com-

pared to the condition it was in just before the last

time you saw it before the McFarland diversion?

A. About the same—the same.

Q. The same ? A. Yes, sir.

Mr. ISRAEL.—I would like permission to recall

this witness later on some other matters.

COURT.—You may do so.

Cross-examination.

Q. (By Mr. WINN.) You briefly stated, I be-

lieve, in your direct examination, Mr. Thorndyke,

some experience you had had in mining engineer-

ing before you came to Alaska. In what country

and place did you state you had had this experi-

ence?

A. Oregon, California, Nevada, Arizona, Old

Mexico, the Philippine Islands.

Q. How long were you in the Philippine Islands ?



160 C. M. Thorndyke et al. vs.

(Testimony of C. M. Thorndyke.)

A. About four years.

Q. How long ago lias tliat been?

A. I left tlie Philippines in 1903.

Q. Where did you go then'?

A. I came to Alaska.

Q. Where were you prior to the time you were

in the Philippine Islands'? A. Arizona.

Q. How long did you mine there*?

A. I had been in Arizona that trip between three

and a half and four years.

Q. Had 3^ou been there previous to that time?

A. Yes, sir.

Q. Previous to that time how long had you been

there ?

A. There and in Senora, Old Mexico, three years.

Q. What kind of mining?

A. Quartz and placer mining.

Q. What year? A. In '80 and '84, I think.

Q. Prior to that time where were you?

A. Prior to that time—I had come from Bodie,

California.

Q. How long had 3^ou been mining there?

A. About eighteen months.

Q. Were you mining on your own hook or were

you employed by others ?

A. Mining on my own hook and working for

mining companies.
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Q. Before that where were you?

A. I came from San Diego, California.

Q. How long did you mine there?

A. I lived in San Diego. That is I lived in Riv-

erside County. Well, I cannot say how long because

I was a boy in that country.

Q. That was about what year ?

A. I left that country to go to Bidie in 1879 or

1880.

Q. How old a man are you?

A. Fifty-one, my next birthday.

Q. How old were you when you were in Califor-

nia at that time ?

A. I told you I was not sure when I was there

—

my father and mother were there.

Q. Are you a married man or single?

A. Married man.

Q. Your family here? A. Yes, sir.

Q. What about your first mining experience when

you were a boy?

A. My first mining experience was in San Diego

County.

Q. You say you a mining engineer—how did you

obtain your education—in the field or school or both?

A. More particularly in field working with other

mining engineers.
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Q. You have worked with a great many mining

engineers? A. Quite a number.

Q. You are a surveyor and can run lines with

a level, survey tunnels, take heights and triangula-

tion? A. Yes, sir.

Q. You have not followed that particularly as a

business %

A. Only as a matter or profession connected with

my mining engineering. When I had any survey-

ing to do I done it.

Q. You have not followed that as a profession,

you have been an assayer and miner rather than fol-

lowed the business of a mining engineer.

A. No, sir, I followed the business.

Q. Have you a set of instruments?

A. Yes, sir, I have a full set.

Q. How long have you had them?

A. I have had a set—this last set—I got mine

—

I bought in 1895 to bring to Alaska.

Q. Then you have followed this business of sur-

veyor and mining engineer sufficiently to take an or-

dinary description of a mining claim and find the

monuments and side lines and end lines?

A. Yes, sir.

Q. Now, Mr. Thorndyke, when were you first in

and about his property known as the B. C. Frac-

tional Placer? A. In the fall of 1901.
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Q. Do you remember what time in 1904?

A. Yes, if you will let me refer fieldTUotes—in

the fall it was getting prett}^ cold.

Q. Snow on the ground? A. No.

Q. What was you doing up there?

A. Making a report on the Perseverance Tunnel.

Sampling and surveying for the Jualpa Mining Com-

pany.

Q. You was there by order of court as a mtness

in a case that was then pending in court—the Jualpa

Company against the Perseverance Company?

A. Yes; well, no.

Q. You was not there in any other capacity?

A. I was em23loyed by the attorneys of the Ju-

alpa Company to overlook and investigate that prop-

erty and write a report.

Q. What I mean there were orders issued out of

this court that you was permitted to examine this

tunnel of the Perseverance Company in order to fa-

maliarize yourself wdth the surroundings with the

expectation of being a witness?

A. Nothing said about being a witness.

Q. At that time ? A. No, sir.

Q. You finally did go up there under orders of

the court? A. That was a year later.

Q. That was in 1905?
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A. That was the time Judge Gunnison issued the

orders.

Q. When you first were up there was under or-

ders of the Court, jou were there to examine the

Perseverance Tunnel into the 900 foot-mark.

A. The Jualpa side lines is at the same angle as

that right there. There was a point established and

I was to make an examination and sample and meas-

urements and make a report relative to things in

there.

Q. Who was the superintendent of the Jualpa

mine at that time, Hampton?

A. Hampton, I think was his name.

Q. And you was making this examination and

that was the first time that you were in the vicinity

of the B. C. Placer, the claim in controversy in this

case? A. No, in 1904.

Q. Then you went hack and forth over this tract

during what year?

A. 1904. I traveled back and forth over it and

went up there and sampled and brought my samples

home every night.

Q. You said to Mr. Israel something about some

operations you saw as to the dam and condition of

the water in the j^ear 1904. What business took you

up that far during the year 1904?
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A. I was taking up the samples of all those claims

with my work and included it in my rejoort.

Q. You mentioned a map—this exhibit—it is ap-

parently upside down? A. Yes, sir.

Q. You were making a diary for the purpose of

getting information just as you have stated *?

A. Yes, sir.

Q. That is the time you learned and made ob-

servations concerning the dam and condition of the

water u]3 there? A. Yes, sir.

Q. Now, Mr. Thorndyke, I have a drawing here

that for the sake of keeping it to correspond with

your exhibit I will pin it upside down.

A. The map is the same—you are looking up from

this point—you are looking from south to north and

on that map you are looking from north to south.

Q. In fact, the exhibit you have been testifying

from you commence at the lower end and go uphill

and this map which I have exhibited to you is drawn

commencing on the hill and coming down toward Ju-

neau? A. Yes, sir.

Q. Now, I would like to have this put up because

I would like to call your attention to things which

I cannot do on this map. Now, I will, ask you to

look at his map which you will have the clerk please

mark as Defendant's Exhibit No. 1. Look at this
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map; it is marked for identification Defendant's

Exhibit Ko. 1. I will ask you to look at this exhibit

and the black heavy traced lines which are within

the boundaries of the Bessie Lode Claim and ask

you if you think that this is a fair representation

of the tvro forks or the two parts of Lurvey Creek?

A. Yes, sir.

Q. Then in 1904 you were up to the black cross-

line that crosses Lurvey Creek on the Bessie Lode

Claim ? A. Yes, sir.

Q. You think it is approximately correct?

A. Yes, sir.

Q. Were you across from that point to the other

arm or tributary of Lurvey Creek where the black

tracing would lead you to ? A. Yes, sir.

Q. Then that is what you noticed at these two up-

per parts

—

A. The North Fork just between the intersec-

tion of the North Fork and the main creek there is

a little work on the Solo so-called, and I was taken

there to measure and samjDle that. I crossed right

here and crossing over to that point and measured

that and sampled that ground. Then I followed it

up to the work on Solo No. 1 at the mouth of the

creek—a little open cut started right on the side of

the creek and ran this way—ran north—sampled and

measured that.
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Q. I will ask you if you observed anything in

the wa}^ of a ditch line that is indicated on this ex-

hibit by a black tracing which commences at a point

on Lurvey Creek where two black lines intersect and

following on westerly—if you noticed anything ap-

proximately along ^that line ?

A. Yes, I noticed an old ditch.

Q. And that ditch you say there was some water

running through'? A. Yes, sir.

Q. How was the water diverted from the creek

into that ditch?

A. At the mouth that ditch came right to the

bank and the fall of the water, the flow of the stream,

some of the water ran into that ditch and a part of

a dam which set at right angles to the ditch at this

point.

Q. There was part of a dam there ?

A. Yes, sir.

Q. Not an entire dam? A. No, sir.

Q. What portion of the creek bed did that dam

cover ?

A. What portion of the creek bed ?

Q. What portion of the creek bed did this rem-

nant of a dam you testified about cover.

A. Covered a paii; of the bank on the west side.

Q. What part of the bed of the creek?
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A. The bed of the creek had gone off—washed

off.

Q. What month was this?

A. I have got my notes in my pocket—I have

not got the month.

Q. Spring, fall, or winter'^ A. Fall.

Q. How late? A. Let me refer to the notes..

Q. Was there any snow on the ground?

A. No; no snow.

Q. Any old snow? A. Yes, sir.

Q. Where?

A. There was probably snow on this gulch.

Q. You mean on up to timber?

A. Above.

Q. I mean down at the creek was there any

snow there? A. No, sir; no snow there.

Q. Any snow there at the time you went up there

in 1904? A. No.

Q. I will ask you now if it is not a fact that the

water was diverted from the creek by means of this

dam and ran on through the ditch to about this little

break—this point on this tracing, and from which

point there appears to be a pipe-line—I will ask you

if you notice that ditch out as far as that point?

A. Yes, I walked over it.

Q. In what condition did you say you found it in?
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A. The entire ditch at this point rotted away.

Q. At this point '^

A. There was a spill—ran down over the bluff.

Q. What do you mean by spill?

A. A break in the ditch.

Q. Where did that water go ?

A. Ran down over the hill lower down.

Q. Thence where?

A. Down the natural drain.

Q. Do you know where it went to ?

A. My best recollection

—

Q. Are you positive—do you know what became

of that water that came down over the hillside from

that ditch? A. Yes, sir.

Q. Where did it go?

A. Into a little drain ditch.

Q. From that drain ditch where did it go?

A. You mean ditch ?

Q. Where did the water go ?

A. Some went down to the blacksmith-shop, and

some went down into a pipe which went down the air

shaft of the Perseverance tunnel.

Q. Then at the time the Perseverance company

was using that water from that ditch in 1904 in their

tunnel—the Alexander tunnel—it is marked on this

map or plat, and were also using it in the blacksmith-

shop and boarding-house.
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A. There was no boarding-house in my time.

Q. Wliattime? A. In 1904.

Q. And you say tliey were not using it in 1904 ex-

cept in this tunnel and the blacksmith-shop—do you
swear positively they were not using it in the board-

ing-house ?

A. In the boarding-house—I never was in the

boarding-house.

Q. You do not want to be understood as stating

to the Court that this water was not picked up after

it left this ditch and run into a receiving ditch and
used in the three buildings I have last mentioned—
well, the two places the blacksmith-shop and the

boarding-house—you don't swear positively that it

was not?

A. I don't know anything about the boarding-

house; I never was in it..

Q. You were up back and forth in 1904—were up
there in 1905 for the purpose of gathering infoi-ma-

tion in the case of the Jualpa Co. v. Perseverance

company? A. In 1905, yes.

Q. What time?

A. No, it was in 1906 I was up there.

Q. Last year? A. No it was a year ago.

Q. 1905? A. Yes.



The Alaska Perseverance Mining Company. 171

(Testimony of C. M. Thornclyke.)

Q. Did you notice anything that was being done

in 1905 when you were up there gathering informa-

tion? A. In what respect ?

Q. About the water?

A. Yes ; the}^ were running water down in the air-

shaft.

Q. Anything else?

A. Well, I was in the blacksmith-shop—they had

some water there.

Q. What time was this in 1905 when you were

up there—was that subsequent or before the time

you made your report ?

A. After I was up there for the Jualpa company ?

Q. I don't care.

A. I was up there back and forth the whole sea-

son.

Q. Now, prior to the time of making your loca-

tion of the B. C. Fraction with McFarland and prior

to the time you put up this water notice which were

within the exterior boundaries of this claim, what, if

anything, did ,you observe the Perseverance com-

pany had been doing peii^aining to the application

and bringing it down and using it at this time ?

A. Nothing.

Q. Nothing at all? A. No, sir.

Q. How often were you up there during the year

1905 before this location of McFarland was made?
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A. About a dozen times, I guess.

Q. What mission did you go on?

A. I went to investigate the proposition Mr. Mc-

Farland had.

Q. Who first mentioned this proposition to Mc-

Farland? A. McFarland himself.

Q. What was he doing—he had a drugstore here

in Juneau—he was not in the mining business?

A. He had some mining locations—in fact he

had a mining company

—

Q. He was running his business—a druggist?

A. Yes, sir.

Q. You had an assay office in the town of Juneau?

A. Yes, sir.

Q. You say you were up investigating the Mc-

Farland projDosition—what was you doing?

A. I was looking it over before taking hold of it.

Q. Just looking it over?

A. The natural situation.

Q. What do you mean by the natural situation?

A. Of the ground that he claimed.

Q. You were up there—you and McFarland were

both up there to see if there was any defect in the

title of the Jualpa or Perseverance ground and see

if you could not get in on some of the claims?

Mr. ISRAEL.—Objected to as incompetent, irrel-

evant and immaterial.

i
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COURT.—Objection sustained. Just let the facts

come out.

Q. Now you examined the situation up there—

I

wish you would explain—what do you mean by ex-

amining the situation up there in 1905 %

A. ExaiTiined the claims—the prospective claims

—relative to their merits as to Avhether they had any

value or prospective value.

Q. What claims?

A. The claims on the ground that became the B.

C. Placer, the Marie L.

Q. Did McFarland direct your attention to this

particular ground you have just mentioned before

you went up there %

Mr. ISRAEL.—Objected to as incompetent, irrel-

' evant and immaterial and not proper cross-examina-

tion. ' H.5i

COURT.—Overruled.
A. Yes, sir.

Q. Then McFarland had been there ahead of you

and examined into this situation?

A. I don't know.

Q. He took you up there and showed you the

ground? A. Yes, sir.

Q. You concluded that he had been there or else

he could not have shown it to you?
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A. Yes, I think he had—come to think of it I

know he had. I spoke inadvertently.

Q. How many times had you been np there be-

fore—before you and McFarland undertook to locate

some claims?

A. I had been up there a good many times, as I

told you—I had been up there for the Jualpa com-

pany.

Q. Let's go back to the Jualpa company. How
many times were you up there on this investigating

tour without McFarland before he raised the prop-

osition? A. I was up there that season.

Q. Up there when?

A. I went up there, but I could not go over the

situation; the climatic conditions were such that we
could not.

Q. What season of the year was that?

A. January.

Q. January, 1905?

A. January or Februarj^—right in the dead of

winter.

Q. Bid you go as far as the B. C. Placer?

A. We ate lunch in the Lurvey cabin.

Q. Then you went on up to the Lurvey basin?

A. Yes, sir.

Q. Up to what is called the Lurvey location?
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A. Practically at that point—I think the cabin is

a hundred feet from that.

Q. That point is which Marie L, Solo, Solo No. 1,

Bess, and Lady Corson, is it not?

A. Yes, sir.

Q. About that altitude above the Solo claims?

A. Above the Solo?

Q. Yes.

A. Four or five—^three to five hundred feet ; it is

pretty hard to guess unless you take measurements.-

Q. Did you notice anything at that time?

A. Everything was covered with a hundred feet

of snow.

y^. Did you notice the lay of the Lady Corson and

Bess at that time ? A. Yes, sir.

Q. Did you go over them pretty well ?

A. Too much snow.

Q. What were you going over them for?

Mr. ISRAEL.—Objected to as not pi'oper cross-

examination.

COURT.—Overruled.
A. We were trying to locate a point.

Q. What were you trying to locate?

A. To locate a monument—I don't know how I

can describe it; I can probably point it out to you

—

somewhere along in here (indicating on map).
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Q. About the end line between the two Solo

claims'? A. Somewhere about in there.

Q. The end line of the Solo claim?

A. Yes, sir.

Q. What were j^ou looking for monuments in

there for, Mr. Thorndyke?

Mr. ISRAEL,—Objected to as incompetent, irrel-

evant and immaterial and not proper cross-examina-

tion.

COURT.—I don't know what it is. If counsel has

an object in it and thinks it is important, go ahead.

Mr. WINN.—I will get down to it in a few min-

utes.

COURT.—Overruled.
A. I was looking for that monument.

Q. How did you know that there was any monu-

ment there? A. McFarland told me.

Q. What kind of monument?

A. A location monument.

Q. The location monument of whom?

A. A location monument made b.y a man named

Shubert.

Q. Did you find it? A. No, sir.

Q. You did not find it? A. No, sir.

Q. What else did you do on that trip ?
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A. Came home.

Q. You did not find it. You say 3^ou went back

one more trip before you located?

A. That was in the dead of winter.

Q. When did you next go up there?

A. I went back in the spring.

Q. When?

A. I am talking about the spring of 1905.

Q. Do you remember what time?

A. In the early spring the snow had not gone off

about this time—it was not as early a season as this

now.

Q. Did McFarland go with jovi then?

A. Yes, sir.

Q. What did you do that trip ?

A. We located the B. C. Placer.

Q. That is the time you located the B. C. Placer?

A. Yes, sir.

Q. Did you locate any other claims that day?

A. We located the Marie L, the Lillian B that

time. I know I ran the lines of that claim.

Q. You had previously been looking for the cor-

ner post between the two Solo claims when you lo-

cated this B. C. Placer and the Marie L—what was

the other?

A. Understand that I did not locate them.
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Q. You and McFarland?

A. I established the lines with McFarland.

Q. Was it not you and McFarland?

A. No, 'sir; no, sir; it was not.

Q. You did not understand that—when did you

have an understanding with him that you were going

into partnership with him ?

A. About a month—probably three weeks or a

month afterwards.

Q. Three weeks or a month after you located the

Marie L. and B. C. Placer and the other claim then

you and McFarland went into partnerships ?

A. Yes, we drew up a written agreement.

Q. You came to an understanding?

A. I got no transfer until later.

Q. You had been looking over the Marie L. and

Lillian B. before you located them, and you were

supposed to know that they had been located

—

Mr. ISRAEL.—Objected to as not proper cross-

examination, and incompetent, irrelevant and imma-

terial, and not directed to any of the issues in the

case.

COURT.—It is not directed to any of the issues

that I can see yet, Mr. Winn. I am inclined to think

you ought to confine yourself to the issues pretty

well.
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Mr. WINN.—Will you allow an exception to it?

COURT.—Undoubtedly.

Q. When you located this B. C. fractional claim,

Mr. Thorndyke, you found the corner posts there

that you described in your direct examination this

morning, and you knew that the property had been

surveyed? A. No, sir.

Q. You knew that the adjacent property had

been?

A. I knew that there was a placer mine and I

was surveying and found out where it was.

Q. You was only looking for a mine then? Va-

cant ground?

A. Yes, sir. I was not looking to take up ground

that was located.

Q. Didn't you a short time afterwards file a suit

in 509 which you dismissed this morning in which

you sought to have a patent set aside for the Perse-

verance placer ground upon which the mill is lo-

cated?

Mr. ISRAEL.—He might have a hundred suits

—

that has no bearing on the issues in this suit.

Mr. WINN.—I want to show that this witness had

a suit to set aside the patent, and I think it ought to

go together to show whether he took it up—because
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lie wanted it, or whether he took it up because the

Perseverance company wanted it.

COURT.—I am inclined to sustain the objection.

I do not discover that it makes any difference.

Mr. WINN.—Allow us an exception, your Honor.

Q. At the time you was taking up this fractional

claim of yours in June or July, 1905, what was the

Perseverance company doing just across the bound-

ary line on its Perseverance placer claim on the

ground millsite indicated on this map *?

Mr. ISRAEL.—Objected to not bearing on the is-

sues of the case.

COURT.—Objection overruled.

Q. What were they doing over there?

A. They were building a mill that season.

Q. Is it not a matter of fact that at the tune you

located that water on your B. C. Placer Fractional

claim and at the time it had sixty or seventy men just

across the boundary line a short distance where the

mill is and working on a pipe-line up to take this

water out of that ditch which you testified about?

A. No, sir.

Q. How many men were working across this line

when you made this location of this fractional claim

upon the mill and water right at the time you made

this location of your water right?
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A. I don't remember that they were working any

men, not any force that I saw. I saw the men there

around the Perseverance camp grading—I think

they went to w^ork some time later.

Q. How many days were you up there the first

time in January and February, 1905 ?

A. One.

Q. Then you went back only once when .you made

the water location with McFarland and when you

located the B. C. Fractional claim do you remember

who you had assist you make this location of the

water and placer claim yourself *? A. Yes, sir.

Q. Who was with you'?

A. Shelton, McFarland and Kelly were with us.

Q. Do you go along by the mill of the Persever-

ance Company when you go up to your property?

A. Yes, sir.

Q. Right near it ?

A. Within a hundred feet.

Q. What day and month and year?

A. 1905—19th or 20th of June.

Q. 20th of June, 1905?

A. Yes, sir.

Q. You don't want the Court to understand that

there was not more than three or four men there

working ?
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A. I did not see any force of men tliere.

Q. How many men were there working on this

mill and excavating for a pipe-line ?

A. I did not see any men excavating for a pipe-

line?

Q. Would you have seen them if they had been

there? A. I think I would.

Q. How many men were working around the mill

ther at that time other than in the foundation?

A. I don't think they had any.

Q. Do you want to swear—excavating for tliis

foundation—doing some work in and about the foun-

dation—they did not have from fifty to sixty men

working up there at that tune?

A. Yes, they was not there.

Q. You swear positively ? A. Yes, sir.

Q. Tell the Court just how many men ^ere work-

ing around that mill.

A. I don't know that I saw any men working

around that mill at that time.

Q. Were there any men working on the grade

or on, in or about the location of the Perseverance

Company's mill when you went up there to locate

that placer claim and that water?

A. I don't believe there was.

Q. Did you see any men there at all?
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A. No, sir. I went around the mine around the

compressor—the compressor—the compressor is right

in that vicinity and rode back and forth to the

—

let me explain this a moment. There were men com-

ing down the tressle going to the boarding-house for

dinner.

Q. Was the new boarding-house built or going to

the old boarding-house?

A. Going to the old boarding-house.

• Q. The old boarding-house is placed about the

westerly end line of the Perseverance Placer—it is

down there?

A. That is about where it is.

Q. They built a new boarding-house a little be-

low—in here? A. No, it is further up.

Q. Up here?

A. Up to the old road on the side line that is where

you will find the boarding-house.

Q. That was built afterwards?

A. Yes, sir.

Q. You saw the point where the mill was, you

want to swear that there were not any men working

and grading in and about that point at the time you

made that water location?

A. If there were any men there I did not see them.

There were men passing back and forth from that

side hill.
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Q. Was it this same strip—I will ask a question-

did you ever examine the other monuments and cor-

ners of the Perseverance Placer than those which are

in conflict with your B. C. Fractional Claim?

A. These are the corners as I believe them to be.

Q. Did you ever go over and find the other cor-

ners of the Perseverance Company's Placer upon

which the mill is located?

A. I found the monument here. I ran this line

in here to ascertain the true position of this cor-

ner.

COURT.—The southwest corner.

A. There were two corners—two identical posts

—

a post here and a post here—I could not determine

which was the corner that we wanted.

COURT.—The southwest corner of the Persever-

ance Placer?

A. I had to go back to Nmnber Two; in that

country I had to that was all covered with timber

and ran the line to ascertain which was the Persever-

ance corner. It was quite a hard line to run—very

steep—and we had to cross a big hydraulic pit.

Q. You never did claim that this property in-

cluded within the boundary lines of the Perseverance

Placer Claim was open to be filed upon—you never
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made any such claim as that since you have been

there %

A. On the Perseverance Placer?

Q. The placer claim? A. Yes, sir.

Q. You have made a contention that it is open?

A. Yes, sir ; the ground is not where your stakes

say it is.

Q. That is the placer claim upon which a part of

the mill is built?

• A. I ran the line out to be positive that your pat-

ent notes call for—the placer ground is not where

the patent notes call for. We had to traverse the

lines.
: ;

'

' T'i^lMiMl

Q. Is that the reason you brought a suit to set

aside the patent?

A. That is one of the reasons.

Q. You made a survey and determined it was

wrong and upon that information and knowledge

you commenced the suit 509 to set aside the patent?

Mr. ISRAEL.—Objected to as incompetent and

not proper cross-examination.

COURT.—I am inclined to sustain the objection.

Q. You located this water then—you and McFar-

land on the 24th day of July, 1905. That was after

you located your B. C. claim?
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A. Yes, sir.

Q. Now, I will ask you more specifically, Mr.

Thorndyke, whether or not the Perseverance Com-

pany had a force of fifty or sixty men at the time

you made your water location working upon that

ground.

A. About that time they had some men at work

I am pretty sure.

Q. You know it ? A. I am not positive of it.

Q. Were you not up there when you put the no-

tices up ?

A. I was not on this ground that you are patent-

ing—I was on the B. C. Placer.

Q. In going up to this claim you had to pass right

by it?

A. Passed right up within a hundred feet.

Q. If there had been, it would have been you

would have seen them?

A. I say it is possible that there was a bunch of

men working there.

Q. Don't you know it?

A. I don't know whether there was ten men, five

men or a hundred.

Q. What were they doing?

A. Digging—cleaning off the surfaces—they were

digging on the side of the hill.
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Q. You were living here in Juneau?

A. Yes, sir.

Q. Don't you know that it was widely known

—

ordinary thing at that time that the Perseverance

Company had shipped in a lot of horses from Rod-

man Bay and that they were hauling up lumber

—

live or six teams and building a boarding-house and

had secured fifty or sixty men to work on the founda-

tion of this mill ?

A. I don't know anything about it.

Q. You never heard that information'?

A. No, sir.

Q. You never knew that the Perseverance Com-

pany was hauling out lumber?

A. There were other companies hauling. I was

not asking every man what he was doing. It was

none of my business.

Q. What other companies were hauling?

A. The Juneau Alaska Company has mines in

that country.

Q. Do you want to swear that they were not haul-

ing lumber up there?

A. I do not know whether they were or were not.

Lumber was coming up the basin—I hauled a lot of

lumber myself.

Q. What did you haul lumber for?

A. To build the flume.
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Q. AVliere did you haul it?

A. At the point we made the diversion.

Q. That you testified about his morning?

A. Yes.

Q. How much lumber did you haul—have you

figured that out so that you can make an estimate

of it? A. Yes, sir.

Q. How long did you say that flume was ?

A. That flume, the lower flume, string them out

on a tangent might be three or four hundred feet

long.

Q. I thought you had more?

A. I am taking the main flrnne laterally.

Q. How many?

A. Two. Then we made a penstock and sand-

box for hydraulic.

Q. How many feet of Imnber would jow say you

hauled up there?

A, We made one haul of it—hauled up Imnber

to build the house, the flume and dam—all the lumber

came up at the same time and I would have to figure

that out.

Q. Leave out your house—you have been testify-

ing about it. I want to know if you can tell the

length of your flume, the width and height and size

and what kind of dam you built.
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A. The flume was built of one by twelve-inch

boards.

Q. You mean one inch thick and twelve inches

wide.

A. Twelve to fourteen feet. The underpinning

for about halfway is two by four—where it crosses

under the dam six by six. The ties are two by four

—the long part are one and one-half by three or four

inches wide.

Q. You never have set an estimate or calculated

just how many feet you had in this, have you?

A. No, sir; I have not actually made out the bill

of lumber.

Q. What is the lumber?

A. Twelve to fourteen foot boards.

Q. What is the length entirely?

A. About three hundred feet.

Q. It was not a fact, then, Mr. Thorndyke, that

at the time you went up there to make this water

location—you and McFarland, that you knew that

the Perseverance Company was putting in a big mill

and contemplated putting in a three-hundred-stamp-

mill—erecting a big boarding-house and that they

would need all this water ditch you went up to stake ?

Mr. ISRAEL.—Objected to as incompetent, irrele-

vant and immaterial.
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COURT.—When it comes to the rights of these

parties I am inclined to hear this testimonj^ as to

what those people were doing at the time he went

up there, whether they had then entered into posses-

sion of the water and what they were doing of the

property. Objection overruled and exception al-

lowed.

A. What they contemplated doing I don't know.

Q. What they were contemplating—what they

were doing you don't know.

A. I did not investigate particularly what they

were trying to do.

Q. In a little town like this you want it under-

stood—you are a mining engineer and assayer, had

been o^'er this ground repeatedh" before that time,

and several times just prior to that and you did not

know what the Perseverance Company were doing?

A. I tell you I don't know what they were in-

tending to do.

Q. I mean at the time you made the water loca-

tion?

A. They were mining in the Perseverance tun-

nel; that I know because I saw the cars coming out

and diunping but what they were preparing to do

I don't know.
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Q. Were they not down at the millsite grading

—

hauling hmiber for buildings and excavating for a

ditch?

A. When we made the placer location?

Q. Cut out the placer location ; I mean the water

right?

A. How, soon that they started after that I am

not prepared to say.

Q. Do you want to swear positively that they

were not at work at the time you made the water lo-

cation on the grade for the millsite and building

a boarding-house and also excavating a big ditch to

carry this water ?

A. They was not digging the ditch.

Q. Were they doing anything at all over there ?

A. They might have been digging on the side-hill.

Q. Were they? A. I did not see them.

Q. You were in a position to see?

fe A. I saw everything that was going on from an

ordinary observation.

^; Q. If there had been fifty or sixty men there you

would have seen them ?

A. Yes, I would have seen fifty or sixty men.

Q. You did not see them ? A. No, sir.

COURT.—That is closed.

Q. Did you go by there?



192 C. M. Thorndyke et al. vs.

(Testimony of C. M. Thorndj^ke.)

A. No, my camp was further up just the opposite

direction.

Q. You commenced building your dam as soon as

you made your water location'? A. Yes, sir.

Q. How did you say you built it?

A. There are two cross pieces across the creek

—

cut down two trees—spruce. Cut notches—built in

brush—lagged it in—filled it up with sod and heavy

moss—fine fibers look like so much moss which served

to block up the holes and kept filling it in until we

got the dam built and then we put a top on the dam

with lumber for the overflow.

Q. When did you conunence to sluice—did you

get hose or pipe—I think you said you had some

hose ? A. When we commenced.

Q. Did 5'ou commence just as soon as the pipe or

lateral was put in ? A. No.

Q. How did you get the water into the pipe ?

A. We did not have any water at that tune.

Q. You ground sluiced ? A. Yes.

Q. How did you use the water?

A. By turning it aside and letting it flow out.

Q. Just the force of the water?

A. Let the water carry the debris by its own

force.

Q. Over the face?
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A. This here below the clam and had pipe to the

flume.

Q. I am not asking you where jow were sluicing,

I was asking how 3^ou used the water.

A. Through the flume.

Q. That is what I asked you.

A. You did not say so.

Q. You had a flume and took up the water there

at your dam % A. Yes, sir.

Q. How did you get it into your pipe?

A. Constructed a board penstock probably three

feet—you know what the intake of a flume is.

Q. You took the water into the flume and ground-

sluiced with it?

A. Until the water was shut off.

Q. When did you do this hydraulicking with this

giant ?

A. During the time we started the water through

the flume until they shut it off. We had a little pen-

stock—sand-box, and ran our pipe down the hill, put

on our giant and ket the giant ground-sluicing work-

ing around with that. We had the advantage of

working two ends that way.

Q. How many men did you have at work during

the time you were there prior to the time they shut

off the water?
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A. Three and sometimes four men.

Q. How many days did they work that ground-

sluice ?

A. Until the water was shut off—they kept mov-

ing the water around here until it was shut off.

Q. How many days or months 1

A. Prom the time we commenced until the}^ shut

the water off.

Q. How much dirt did you move in this process

which 3"ou have described*?

A. I did not measure it.

Q. About how many square yards—500?

A. We covered considerable ground.

Q. Give me your best estimate.

A. We did not ground-sluice it clean as we went.

Where we found impediments and big trees we would

go back and work in anctlier direction and attack

it from another direction. You cannot drive it

straight along, in ground-sluicing, particularly in

that kind of a piece of ground, considering the topo-

graphy of the country. I cannot tell you how many

square yards,

Q. I don't know as that answers the question.

A. You asked me a question and I cannot answer

it yes or no.

Q. You don't know how many square feet you

covered in removing this dirt ? A. No.
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Q. Did you get to bedrock?

A. Yes, sir,

Q. Did you have any sluice-boxes at work ?

A. Yes, sir.

Q. Did you take this amount of gold out of the

sluice-boxes? A. No, sir.

Q. Where did jou get it?

A. I dug that out of the bedrock.

Q. How much did you take out of the sluice-

boxes? A. Did not take any.

Q. Is this all the gold you took out during this

period of labor?

A. That is all I took out personally.

Q. Do you know whether your partners took out

any?

A. I believe they were crevicing around and

gather a little.

Q. Not in any great amount?

A. No great amount. We did not make any

clean-up.

Q. I want to know of you, Mr. Thorndyke, if

those sluice-boxes which you had in there were on

the B. C. fractional claim? A. Yes, sir.

Q. Do you know of a mining claim that is called

the Martin mining claim?
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A. I have heard of a elami in there called the

Martin. I did not know anything about the Martin

claim at that time. I did not hear of that until later.

Q. When did you hear of it?

A. Along in the summer somebody said they had

a claim there.

0. George Bach?

A. Yes, I believe they called him George Bach.

Q. Is it not a fact that every one of your sluice-

boxes were on the Martin claim owned by George

Bach and not one on the B. C. Placer at all?

Mr. ISRAEL.—We object to that.

COURT.—Objection sustained. You may ascer-

tain if it was within his own lines.

Q. Is it not a fact that the sluice-boxes and the

sluicing that jou were doing was within these boun-

daries of the Martin lode claim which was at that

time owned by George Bach?

A. Not as they were marked at the time Mr. Bach

was up there.

Q. Didn't Mr. Bach come to you and notify you

and McFarland that he wanted you to get off this

claim?

A. I never spoke to Mr. Bach in my life.

Q. You don't know what he may have said to ^Ic-

Farland ? A. Xo.
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Q. Did he say anything to McFaiiand?

A. That I could not say—I never heard him.

Q. Did he say anything to any of your men?

A. He never said anything to any man in my

presence.

Q. You said you did not know at that time that

you were on that ground . Is it not a fact that you

knew about it for more than a year?

Mr. ISRAEL.—Objected to as incompetent and

immaterial. Not the proper way to prove the boun-

daries of any claim.

COURT.—I am inclined to permit him to answer.

A. No, sir.

Q. You are not sure about that?

A. Personally, I don't know a thing about it at

the time. I never spoke to Mr. Bach in my life.

Q. You do know, Mr. Thorndyke, that you are

adversing the patent of the Martin claim and know

that where your cabin is located is within the bound-

aries of that claim ? A.I know that now.

Q. You are adversing the patent?

A. Yes, sir.

Q. Now, if the boimdary lines of the Martin

claim are as claimed by Bach in his survey then you]*

sluice-boxes were in the Martin claim?
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A. Now, I will have to look at tlie map. Wlie^i I

had that adverse it is not on this—a map or l:>liie

print made from the original, I think that gives the

conflict. I did not put that conflict in but I have it

in my mind. This part of this—that is now called

the Martin claim.

Q. You never did have a talk with Bach?

A. I never spoke to Mr. Bach in my life.

Q. Didn't about that time John G. Held, acting

for him about that time you went up there, serve no-

tice on you to keep oH that ground ?

A. What do you mean?

Q. That he notified you and McFarland %

A. What he did to McFarland I don't know.

Q. Didn't he serve notice on you?

A. It was never served on me by ^^Ir. Held.

Q. Did you have any notice served on you?

A. Written notice or verbal?

Q. Well, I don't know.

A. Mr. Held spoke to me and said that Mr. Bach

clauned some of the ground that we were ground-

sluicing. That Mr. Bach would let us ground-sluice

provided we would give him the clean-up. I told

him that Mr. Bach has established three different end

lines. He kept changing them around. He is a

pencil miner and I would have no business with him.

I maintain he has got no claim there.
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Q. He is a pencil miner? A. Yes, sir.

Q. Just because he did not have the boundaries

set you contend he has no claim there %

A. Because you could not find where his claim

was.

Q. You knew he had a location notice ?

A. No location stake and no stake or anything on

the ground that could be found.

Q. Do you remember a stake right out in front of

the little tunnel on this Martin claim when you went

up there and you and McFarland knew where his

corner was commencing with the corner of his loca-

tion you knew that you were already on his ground %

A. No, sir, I saw him build that monument and

put that stake in.

Q. When was it put in?

A. In the summer of that first year we located.

I sat in camp and watched him go up there. He built

a little monument and put a piece of shovel handle in

it about that long. He blazed all sorts of lines and

wrote such and such a corner of such and such a

claim. One of the bo}- s had some talk with him, so

it was reported to me. I never talked to him and

the next day he cut another line still further do^ni

and afterwards he got Mr. Hill up to survey another
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and that is further down, and he established three

end lines.

Q. The fact is that jou are the onl}^ individual

who did the work on this property properly "?

A. I don't know an}i:hing about that. I have

tried to conform to the law. A man could go to my

notice and ascertain where the ground is. I do not

know what other people have done, it is none of my

business.

Q. You claim you can find it from an examina-

tion of the notice of location 1

A. I made a report.

Q. Tell where the ground is.

A. I am not a lawyer—I am not discussing the

law.

Q. What is the area of this fractional claim?

A. Well, it would not exceed seven fractional

acres—I would not say. It is on the original—

I

think it shows possibly on this map.

Q. If you take the water, Mr. Thorndj^ke, at that

dam and penstock what head of water will you

have—will you use it wash out the upper or lower

end of your B. C. Fractional claim '?

A. At this point of diversion, I guess, that point

of diversion is about one hundred feet above Gold

Creek—I mean vertical.
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Q. How much head will you have and if .you take

it out from that point can you work the north end?

A. I can work the north part from that dam.

Q. The portion which you can work by water,

what portion can you work there?

A. I never figured it out. I would say about

three-fourths of it—there is a dam right there—^here

is the ridge.

Q. You can use the water at this dam for the pur-

pose of working about three-fourths—that would be

three-fourths of seven acres'? A. Yes, sir,

Q. What portion of the three-fourths have you

already moved?

A. Possibly moved less than an acre.

Q. Less than an acre? A. Yes, sir.

Q. Where are you going to build a dam to work

the other part? "

^ .

A. Well, we have an open dam in Gold Creek.

Q. You have an open dam in Gold Creek ?

A. That is a natural dam.

Q. Well, let's see, Mr. Thorndyke; you say you

take the water?

A. On the level of the creek.

Q. How do you get down to Gold Creek ?

A. The natural pitch of the ground.

Q. You have no land there?
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A. Yes, we have.

Q. From your Fractional claim you get down to

Gold Creek?

A. There is Gold Creek—you see this map

doesn't show the whole situation.

Q. This map that I am questioning you upon

shows the Martin claim but does not show the exact

boimdaries of your claim? A. That is it.

Q. If this map is correct and the Martin claim is

owned by George Bach then you cannot reach Gold

Creek?

Q. If the Martin lode is a valid claim it would

cut us off.

Q. Have you tried to do any diverting of th.e

water up here on the Solo claim and Marie L?

A. Yes, sir.

Q. You went up on that claim and built some

sluices ? A. Put in a dam and flume.

Q. Up on that claim ? A. Yes, sir.

Q. That claim is in dispute between you and the

Jualpa Company? A. Yes, sir.

Q. The fact of the business is that the location

notice of the Jualpa Company which was m.ade some

two or three years is A'irtually occupied by your lo-

cation notice?
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Mr. ISRAEL.—Objected to as not having any

business in this case.

COURT.—I don't see that it lias anything to do

with the location of this water right. Exception al-

lowed.

Q. Then, as I understand it, in this suit, you are

not claiming any water that is taken from the Solo

or Marie L—but simply the water taken from the

old ditch ?

A. I am claiming all that water that comes over

that ground from that creek

—

Q. Do you know a man named George Austin?

A. I have met him.

Q. He has some placer ground opposite you ?

A. On the same creek.

Q. He is here now?

A. I saw him a few days ago.

Q. Do you remember the time Col. Sutherland

was here last summer? A. In August?

Q. Some time in August?

A. I think it was.

Q. I will ask you if ,you did not have a conversa-

tion with George Austin in which you stated in sub-

stance that C. H. Pearce had bilked Col. Southerland

out of $75,000 and that you were going to work him

for $30,000 on this proposition.



204 G. M. TJiorndyUe et al. vs.

(Testimony of C. M. Thorndyke.)

Mr. ISRAEL.—We object to that.

COURT.—Overruled.

A. No, sir, I did not.

Q. You never made an assertion of that kind to

Mr. Austin ?

A. That I was going to beat him out of $30,000

—

No.

Q. I did not sa}^ that. I ask you if you did not

make a remark that Pearce had held him up for

$75,000 and in the settlement he got it and that 3'ou

was going to beat him out of $35,000?

A. No, sir, I did not.

Q. You never had any such conversation where

you used the substance of that language?

A. No, sir, I did not. I positively deny any

such conversation.

Q. I wish you would tell me again and mark on

this exhibit that I have marked here—whether you

can located on that map and tell approximately

where you made jout discovery upon which you base

your location of the B. C. Placer.

A. I will assume that the meander line of this

creek is correct.

Q. Take that as the dam—take that to be the in-

take and the dam whereabouts did you make your

discovery ?
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A. Along on this side of this creek—in this creek

a little draw running down toward that creek from

the north side.

Q. How near the east line of the placer claim is

your dam, Mr. Thorndyke?

A. I should say that the scale as near as I can

tell between seventy-five and fifty feet. That is the

east end of the dam.

That is all.

Redirect Examination.

Q. (By Mr. ISRAEL.) Referring to your own

map and indicate on that map where the head of this

old ditch was that you. saw some water flowing

through? A. At Gr.

Q. How often did you see the head of that ditch

prior to the time of the McFarland location?

A. Five or six times.

Q. On which of these occasions was any of the

water of Lurvey Creek flowing into it on that occa-

sion?
, '--"w^wmM

A. Yes, a little water running through.

Q. What was the largest amount you saw run-

ning into that ditch?

A. Never saw to exceed four or five inches.

Q. What is the least?
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A. Less than an inch—that depends on the fall

and rise of the stream.

Q. That is the amount

—

A. You take this creek at the maximum flow

there is bedrock, it raised the creek and as it raises

up the creek the intake of that ditch is increased cor-

respondingly and when the creek is dowm to the min-

unum of course that ditch is naturally cut off de-

pends on the rise and fall of the creek.

Q. Is that stream a torrential stream?

A. Annual and torrential from heavy rains.

Q. What is the maximum and minimmii %

Mr. WINN.—Objected to—no foundation laid.

COUET.—Overruled.
A. I believe I have seen as much as tw^o thou-

sand inches of w^ater coming down that creek.

Q. At w^hat point? A. At 12.

Q. What about the minimum?

A. Down to two hundred and fift}^ inches.

Q. At the minimum how^ much w^ater w^ould flow

into that ditch?

A. There is no w^ater in it at all—it is below the

intake then.

Q. How^ much must be in the creek before there

will be any w\ater going in the intake of that old

ditch.
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A. Probably four or five inches—you see, this is

quite a wide creek there.

Q. How much of the time during the season is the

;
water at the minunum in the creek?

A. In the early spring up to about July, and then

1 the rain usually commences and continues until it

[
gets to the maximum—as soon as our rainy season

\
commences to work on the snow it works off that

much faster, and the creek depends entirely on the

melting of the snow.

Q. How long does that continue before it returns

to the minimmn'?

A. Practically until the rain stops ; last year max-

imiun all the the time.

Q. You spoke in your direct examination about

seeing some water spilling over a break in the old

ditch and going into the blacksmith-shop and air-

shaft of the tunnel, about how much ?

A. Two or three inches.

Q. In which place or both?

A. Well, down through the pipe there would be

as much as ten inches, would be over twelve inches,

but that is not water which came up that creek

—

mereh^ use it to catch the little drain.

Q. How as to the blacksmith-shop?

A. Thev have an inch faucet.
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Q. Where did it come from?

A. Down over the hill.

Q. It comes from that little spill some and some

from the natural drain of the hill.

Q. Did they have that water irrespective of the

spill of Lurvey Creek—whether it was high enough

to flow into the old ditch or whether it was at the

mirdmum?

A. Yes, it is from the accumulation of the snow

—

the melting of the snow—they would get some, any-

way. This is a snow bank here.

Q. Just mark that snow bank.

A. Well, 3"ou see this snow bank, this line—this

is snow here, it melts and runs down here.

Q. Mark that L then.

Q. How did they pick that water up?

A. Catch it with little lateral ditch—a ditch dug

through that big ditch and the water flowed into the

creek down here.

Q. Mark where you are just draAV a line.

A. Back of that tunnel.

Q. Draw a line there and mark it P.

COUHT.—You have one or two Ps on there al-

ready.

Mr. ISRAEL.—Change that P into an R.

Q. Where does that water come from?
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A. Out of this big snow bank wMch hangs there

about all the year. There is a snow bank along in

there.

Q. Describe how it is picked up and taken over

to the air-shaft, to the bottom of the air-shaft.

A. There is the air-shaft—there is a little gulch

around down here. These laterals run into it, and

that gulch catches more or less seepage water, and

then they got a little V trough made of six by six-

inch boards ten to fifteen, and then in a pipe two

inches—two inches in the clear—three inches on the

exterior, and then it is carried down this air-shaft.

Q. Explain how they got it over to the black-

smith-shop.

A. There is a stovepipe—a pipe made of stove-

pipe iron laid up there, and right here where I am

holding the pencil around down into the stovepipe

and run into the blacksmith-shop.

Q. Did you see it in 1905?

A. That was across here.

Q. What was the condition then?

A. It was the same.

Q. Wliere did you say you went ?

A. I was up toward the end of the ditch. I had

no business going down to the blacksmith-shop, and

I traveled up this trail and back; I left the train at
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this ditch; there is a road along there, a side trail, a

little trench.

Q. What waters does that collect?

A. The water that comes from the snow and the

little water spilled here.

Q. Spill where?

A. The point marked P.

Q. Xow, when von saw this old miner's ditch in

1904 and 1905, what was its capacity?

A. It would not pass that spill—that flimie was

gone, but from there on up the creek it would pos-

sibly hold it had been quite a ditch.

Q. I am talking about its capacity w^hen made?

A. Probably forty inches without running over to

the point of the spill.

Q. To the point of the spill? A. Yes, sir.

Q. Explain your examination and sampling on

the Soyo and other properties claims of the Jualpa

company. Was that sampling directed to placer or

lode matter? A. Lode matter.

Q. Now, directing 3^our attention, Mr. Thorn-

dyke, to this illustrative diagram that you have made

to that portion of Lurve}' Creek which .you marked

North Fork of Lurvey Creek? A. Yes, sir.

Q. And the portion you have marked Main Lur-

vey Creek—the junction of the two creeks on the
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ground of the Marie L. lode claim just a little to the

below the south side line—the point G—I understand

that is the point of intersection of the old miner's

ditch with the main Lurvey Creek ?

A. Yes, sir.

Q. This brown line here, indicated G, H and P,

are what? A. Flumes.

Q. Constructed there when ? A. In 1905.

Q. Now, the flume constructed in 1905 from the

point H from the North Fork of Lurvey Creek across

to the first angle on the part of the flume marked P
—I will ask you whether or not that flume crosses

over the main channel ?

A. Yes, sir; it is built on trestle work over the

main stream.

Q. Did that trestle and flume exist there at the

time of the McFarland diversion? A. No.

Q. Was there any ditch or flume at the time of

the McFarland diversion leading from the North

Fork of the Lurvey over to the old miner's ditch on

the line of the Main Lurvey below the point of diver-

sion by the old Lurvey Creek at the point that is

now the union of the two flumes'? A. No, sir.

Q. Was there any evidence at this time just prior

to the McFarland location of there ever having been

any union at that point?

A. There evidently had been at some time.
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Q. How had that union been accomplished?

A. About the same as it was built this time.

Q. With a sand-box?

A. Yes, sir, that appears to be a sand-box—

I

judge there had been a box here at the intersection of

the two flumes.

Q. Was there any evidence of the existence of a

dam?

A. No, the box had gone down the creek.

Q. Was there any evidence of what had been the

basement or bottom of that sand-box ?

A. Yes, pieces of board sticking out at about

that level.

Q. What was the approximate distance between

the surface of the water flowing in the main Lurvey

and the bottom of that sand-box ?

A. Probably twelve, thirteen, fifteen, eighteen

feet. That box stands up pretty high.

Q. How low, if at all, at the point of intersection

of the North Fork of the creek with the main creek

below the bottom of the old sand-box?

A. It must be forty or fifty feet—the creek falls

in terraces there.

Q. I understand at a point taking a line from the

North Fork over to the intersection of the fliune be-

fore the construction of the flume from the dam to
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the old ditcli at that point to the water in the main

channel directly opposite was about what distance?

A. Twelve, fifteen or eighteen feet,

. COURT.—Is that all?

Mr. ISRAEL.—I wish to recall the witness for one

question.

COURT.—You may ask him.

Q. From your knowledge and experience in using

water in placer mining and your knowh^dge of the

character of the B. C. Placer claim, and by reason of

its character and the necessity of successful opera-

tions on the claim, what amount of the flow of Lur-

vey Creek as you found the flow oi it at that time

was necessary to be diverted for the purpose of suc-

cessfully mining that ground?

A. You could use it all to adyantage. The more

water you get on that ground tUe more you can ac-

complish. It is difficult without water—of course

when the torrential season is on you could not dam

it wdth any ordinary dam. I have seen it when we

could use more than we had. to advantage.

That is all.

COURT.—If you had it all to work this ground

about how long would it take you to w^ork it out?

A. From that ditch it would take three seasons.

It is pretty difficult and hard ground to move. It is
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a mass of roots and stumps. I have seen two men

all day taking out one stmnp.

That is all.

Recross-examination.

Q. (By Mr. WINN.) As I understand it, you

say there is three-fourths that you could not work?

A. Not at that intake.

Q. During what time did .you remove the dirt

from one acre of it? A. Less than one week.

Q. After you made this examination that Mr.

Israel has questioned you about and found out the

condition of that pipe-line or old ditch, then you con

eluded that there never had been an}^ water right

more than the Jualpa was then using it had been

abandoned?

A. Yes, the old ditch was abandoned. It looked

as though it had been abandoned for years.

Q. You concluded that from your examination?

A. Yes, sir.

Q. You knew at the same time that the Persever-

ance company was working on the Alexander tunnel

and had been? You know that ever since you have

been up there that the Perseverance company have

been actually at work developing this mining prop-

erty? A. Yes.

That is all.



The Alaska Perseverance Mining Company. 215

V. McFARLAND, a witness called on behalf of the

plaintiffs, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. HELLENTHAL.) You live here in

Juneau? A. I do.

Q. Are you familiar with Silver Bow Basin*?

A. I am.

Q. And with the locality up there?

A. I am.

Q. Do you know the locality of Lurvey Creek?

A. I do.

Q. Gold Creek? A. I do.

Q. Do you know where the B. C. Placer claim is?

A. I do.

Q. When did you first see the ground embraced

in the B. C. Placer?

A. I believe in May, 1904; that is, I was up there

in that part of the country at that time.

Q. You are the McFarland described in this com-

plaint as the locator of that property?

A. Yes, sir.

Q. What did you do, if anything, in the year 1905

looking toward the location of that placer claim?

What was the first thing you did?

A. We had established a camp in the basin some

time in May, 1905, I think in the latter part. We
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alread}^ had some claims a little higher up the hill

than the B. C. Placer.

Q. Go ahead.

A. It was a habit of mine to pan in the evening

—

that was a habit of mine to pan in the evening after

coming in from work. In fact, I generalh^ took a

pan in with me—sometimes on the ground now con-

tained in the B. C. Placer.

Q. When did you do this panning?

A. In June.

Q. In June of that year? A. Yes, sir.

Q. Go ahead.

A. I found what I should consider paying quanti-

ties of gold to make it worth while to placer—about

a hundred, hundred and fifty to tAvo hundred colors.

Q. Who was with you on that occasion?

A. Mr. Thorndyke, Shelton and Kell.y.

Q. Did any one else do any panning there at that

time?

A. Not at that time. Mj^self and Mr. Thorndyke

and I think Mr. Kelly did.

Q. Mr. Thorndyke did some? A. Yes, sir.

Q. How extensively did you pan there and what

did 3^ou do ?

A. Well, I panned quite a number of pans there

got from 150 to 200 colors to the pan—sometimes a

blank, sometimes not so much, sometimes more.
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Mr. Tliorndj^ke did most of the panning. The bed-

rock there in some places it is exposed. It is very

near the surface but in others it is quite deep and

there from two or three feet to about thirty feet in

depth. He panned a little gravel and he got from

sixty-five to seventy-five cents.

Q. To the pan? A. Yes, sir.

Q. Where was the panning done—on the B. C.

Placer?

A. It was within the exterior boundaries.

Q. What, if anything, did you do anything look-

ing toward making this location?

A. We thought it was pretty good ground to work

and I made up my mind to try to work it and see

about locating it. Mr. Thorndyke brought a tran-

sit and put it up—^from that he found the Persever-

ance placer corner No. 2 and No. 3.

Q. Let me direct 3"our attention to this map.

Mr. HELLENTHAL.—I ask for the purpose of il-

lustration—and to preserve the map and for the

future use of this map—that it be now offered as

plaintiff's exhibit in the case No. 1.

COURT.—No objection it may be marked.

(Marked Plaintiff's Exhibit No. 1, hereto at-

tached.)

Q. You have made an examination of this map
before ? A. I have.



218 C. M. Thorndyhe et al. vs.

(Testimony of V. McFarland.)

Q, You are familiar with all the different things

marked on that map ? A. I am.

Q. Step np here. Point out on that map please

—

marked Plaintiff's Exhibit No. 1—and describe as

near as you can and mark on the map itself so that

the testimony may be preserved the places on the

B. C. Placer where you and the other gentlemen with

you panned the dirt and made a discovery*?

A. This is one place in here. It is along the

bank of Gold Creek and upward.

Q. Where else did you pan? A. In here.

Q. A short distance below Lurvey Creek?

A. Yes, sir.

Q. Did you pan any on the banks of Lurvey

Creek? A. Yes, sir; some.

Q. But within the exterior boundaries?

A. Yes, sir.

Q. What sort of material ?

A. It was dirt some little gravel.

Q. The colors you found you described averaged

about the same at the different places ?

A. Some places there were more than others

—

averaged about the same.

Q. Go and show on that map—Plaintiff's Exhibit

No. 1—what you did looking toward the location of

that claim after you made the discovery?

A. Set up a point at this point.
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Q. How is that point designated—there is a let-

,

ter there ?

A. I don't know whether that is the letter—that

is the point.

Q. It is point A? A. Yes, sir.

Q. What did you do"?

A. Mr. Thorndyke set up a stake.

Q. What kind of a stake if—how marked, if at

all?

A. It was painted white—the formation tract was

the natural color of the wood marked B. C. F. R. H.

T. and then the placer initial at the corner.

Q. Did it describe what corner it was?

A. I have forgotten.

Q. What was the size of this post?

A. Either three by three or four by four.

Q. Moniunents set in the ground?

A. Yes, sir.

Q. Mr. Thorndyke set up from here?

A. Yes, he started there and tried to find the

stake so as to establish the corner of the Persever-

ance placer and we went cut a line through here.

It is full of brush up there. We ran a line out that

way what we thought would be right and I cut out

a line Mr. Shelton, myself and Mr. Kelly, but we did

not know which was right so we started from here

we did not know where to start from where it was
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here or here and we ran out here—cut it out part

way and then he found it would not come out right

so he ran back here and started from here.

Q. Wlien you say here give the letter?

A. D set up there and ran a line down this steep

hill down in the brush cleared it up and put in cor-

ner No. 2.

Q. Corner No. 2—state what you did in there

please?

A. Placed a stake same as this one.

Q. Have any marks? A. Yes, sir.

Q. What was written on it, if anj^thing?

A. D. N.W. Cor. Frac. Placer written out.

Q. This line, please describe how you blazed it

out—what was done ?

A. Cut a lot of brush and ferns in order to sight

through it—cut the line almost through.

Q. After the line was cut could you see where

the line was from one point to the other?

A. Yes, sir.

Q. Could you see the mine from on the ground?

A. Yes, sir.

Q. What did you do after you set that corner,

if anything?

A. I remember he set up the point designated B

on the map. I think it is B and around from there

64:0 feet to a point marked D.
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Q. Set up another stake? A. Yes, sir.

Q. Blazed the trail? A. Yes, sir.

Q. Similar to the other line ? A. Yes, sir.

Q. That line there on the lower side of the tri-

angle? A. Between B and C?

A. Yes, sir.

Q. Could you distinctly see that on the ground?

A. We cut it through the entire distance.

Q. What else did you do?

A. We had already had this line cut through

—

established so far as that. I think Mr. Thorndyke

went back and set up here.

Q. Marked what?

A. Point described as A on the map and got a

sight from the point marked D and cleared that line

up and set up the last stake here.

Q. How was that side line there after you blazed

it? A. It was perfectly clear.

Q. You could see it on the ground?

A. Yes, sir.

Q. Then what next did you do if anything ?

A. After we completed the survey we posted a

notice in a tin box.

Q. Where? A. At this point.

Q. How is it marked on the map ?

A. Marked A.

Q. Was that notice afterwards recorded?
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A. It was.

Q. Was the notice recorded the same as posted

there ? A. Yes, sir.

Q. The same notice ? A. Yes, sir.

Q. Now, at the time this location was made—you

state you are familiar with if? A. I am.

Q. You are familiar with Lurvey Creek?

A. Yes, sir.

Q. At the time this location was made—let me

ask you one question preliminary to that—about

how much of Lurvey Creek is on the B. C. Placer 1

A. I should judge three hundred feet—I may be

mistaken.

Q. At the time of the making of this location do

you know when this was?

A. The location was made on the 19th day of

June and recorded on the 27th.

Q. At the time you made this location what was

the condition of the water of Lurvey Creek in ref-

erence to being in its natural channel or otherwise?

A. They were in the natural channel.

Q. What did you do next on the B. C. Placer m
the way of making preparation for mining or doing

any other work?

A. We surveyed—Mr. Thorndyke—and I as-

sisted him surveyed that fliune line and damsite, and

I believe he surveyed though I don't know how many
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feet for the purpose of diverting the water below

the big flume on Lurvey Creek.

Q. What did you do, if anything ?

A. After making and completing the survey"?

Q. Yes. A. We appropriated the water.

Q. What did you do looking toward that ap-

propriation? A. Posted a notice.

Q. Where did you post the notice 1

A. On the west side of Lurvey Creek, within the

exterior boundaries of the B. C. Fractional Placer.

Q. Where did you post it in reference to where

you finally built the dam? A. At the dam.

Q. What did you do after that if anything after

posting the notice?

A. We immediately began work on the dam. We
cut two trees—spruce trees from the claim—stripped

them of limbs and laid them across there—sent in

town for 6 x 6—two jDieces to C. W. Young and also

some other lumber 1 x 12. Sixteen feet long, I be-

lieve. Had this hauled out and while they were be-

ing hauled out did some other filling and work on

the dam. Put in 6 x 6 cross-pieces and filled in

brush, rocks, gravel and turf.

Q. Describe how you did that as near as you can?

COURT.—I heard that described. Without it is

material.
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Mr. HELLENTHAL.—It is not material.

Q. When was it you posted this notice ?

A. The 24th day of July, 1905.

Q. The water in Lurvey Creek was still in the

same condition in reference to being in its natural

channel as it was before? A. Yes, sir, it was.

Q. After you completed the dam what did you do ?

A. We started to build a flume—ordered some

more lumber—2 x 4—I think we had enough 6x6
and he had some 1 x 12 that would do. I think we

built a flmne, I think 140 feet long. Put in 6 x 6 in

some places for uprights and used uprights used 2x4

for ties. Built a flume about two feet square—2 x

1%—some 14 feet long and some 16 and two feet

high on the sides.

Q. How long did you say you built if?

A. One hundred and forty feet.

Q. What else did you do upon the completion of

the flume?

A. We diverted the water and turned it through

the flume. I think it was on—I am sure—the 30th

day of July.

Q. Wliat if an3^thing did you do after you di-

verted the water—what else did you do?

A. We built an adit and built a penstock

—

bought some hydraulic pipe—twelve feet of hydrau-

lic hose.
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Q. How many feet ?

A. I don't know how many feet—twenty-four

feet lengths or two eighteen foot lengths, if I remem-

ber correctly. We attached this to the penstock

and put in a shut off gate—put a collar on the h.y-

draulic pipe—I think that is what you call it and at-

tached the hose to that and attached a nozzle and

began hydraulicking.

Q. How long did you continue the ground sluic-

ing and hydraulicking there if at all %

A. I think sometime toward the latter part of

September.

Q. What happened then, if anything?

A. The water was turned off in another channel,

Q. Wo turned it off?

A. I think the Alaska Perseverance—I think Mr.

Mitchell.

Q. Do you know whose mine ?

A. The Perseverance mine.

Q. At what point above or below %

A. Below the falls.

Q. At what point on that map ?

A. Right in here.

Q. Above the forks of the creek and above your

point of diversion? A. Yes, sir.

Q. What is the condition of the bedrock and the

character of the soil on the B. C. Placer?
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A. Well, the bedrock sets on edge—it is jagged

and rough and there are crevices in it.

Q. How does the bedrock the stratification lay?

A. Over this way on a pitch making a natural

riffle and catches whatever gold there is in it.

Q. And sets at right angles practically with the

stream?

A. At right angles with the stream as it runs
;
yes,

sir.

Q. What is the character of the soil?

A. Kind of clay, I think you would call it—you

have to pick it loose.

Q. How much soild is there on the bedrock?

A. Clay?

Q. Yes.

A. I should judge three or four inches in some
i

places, there is quite a lot of debris.

Q. What other soil is there?

A. Glacial deposit.

Q. How much of that?

A. I don't know how much—I am not an expert

in this matter—some gravel and some loam covered

with brush deep covering of brush.

Q. The brush pretty thick ? A. Yes, sir.

Q. What did you do with the ditch up to the tune

the water was shut off or in the flume in the way of

uncovering the bedrock?
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A. Well, we hydraulicked and used the water

continuously ground-sluicing and hydraulicking.

Q. How large an area approximately?

A. I suppose an area seventy-five feet square

—

something like that.

Q. Seventy-five feet square? A. Yes, sir.

Q. Did you get to bedrock?

A. We just got to bedrock in some places when

the water was shut oft'.

Q. What was done—did the water ever come on

again? A. That fall?

Q, Or the next year any time ? A. Yes, sir.

Q. When did it—the water come on again?

A. The next spring—we could not do anything

more that fall.

Q. What was the condition between—that is com-

pared between the time the water was shut off and

when the water came on this year?

A. Drifted over with brush and dirt.

Q. Now, you mean to state you have done some

little placer mining? A. Some little.

Q. You have some knowledge of what it costs?

A. A little.

Q. State in your opinion in dollars and cents

what was the value—how much would it cost to

place the bedrock in the same condition that it was

when the water was shut off?
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Mr, WINN.—Objected to not sufficient foundation

laid.

COURT.—Overruled.
A. One hundred and twenty-five dollars to one

hundred and fifty dollars.

Q. What, if any, damage was done by reason of

the water being shut off to the penstock or flume?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not sufficient foundation

laid.

COURT.—Overruled.
A. The dam was broken up in places and the

flume was broken up in places. It had to be all re-

paired over.

Q. How much in dollars and cents was the dam-

age caused to that llmiie ?

A. I believe $50 would cover it. I don't think

quite that much.

Q. Mr. McFarland at the time you gave notice

of this appropriatiiDn did you have any other in-

tended use of this water except on the B. C. Placer?

Mr. WINN.—^We object to that as incompetent,

irrelevant and umnaterial and does not tend to prove

any issues in this case.

(Argument of counsel.)
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COURT.—I think we ought to confine ourselves

to the issues contained in the pleadings in this case.

I know of no othei' way of controlling the litigation

without that is doiae. We get outside of the issues

immediately we get outside the complaint, answer

and reply. There would be no limit if we did that.

Q. What if any other use have you had for the

waters of this creek except on the B. C. Placer?

Mr. WINN.—I now raise the same objection.

COURT.—I am inclined to sustain the objection.

I desire to give counsel every right within the is-

sues of the case but nothing outside of the issues

without there is an oifer to amend the pleadings.

The offer of testimony may stand just far enough to

raise the questio:Q.

That is all.

Cross-examination.

(By Mr. WINN.)

Q. How often, Mr. McFarland, in the year 1905,

were you on this B. C. Placer claim and in that vicin-

ity before you made the location of the placer claim

itself? A. Half a dozen times.

Q. Was Mr. Thorndyke up there with you half

a dozen times in the year 1905, before you made the

location? A. Yes, sir, I think he was.
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Q. Do you remember about the time that he was

there about what time, if you know approximately?

A. During May.

Q. You think you were up there half a dozen

times in all ]3efore you made the location of the B.

C. Placer claim? A. I do.

Q. Who else was there?

A. Frank Shelton and Kelly.

Q. What were you doing up there ?

A. We ran a base line, a long base line, from the

upper monument to or corner of the Perseverance

Place—^marked A—over the Mil a distance of 4,500

feet.

O. You ran that base line before vou located the

placer claim? A. Yes, sir.

Q. What was the object in locating that base line ?

Mr. ISRAEL.—Objected to as incompetent, irrele-

vant and immaterial—not cross-examination—noth-

ing to do with the location.

COURT.—It is a question that was carefully gone

into quite fully. Objection overruled.

Q. What were you surveying a base line for and

where was it ?

A. It ran from the corner up here.

COURT.—From A.

Q. Between the Bess Lode and Marie L?
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A. Yes, sir.

Q. Or what is claimed by the Jualpa company

as the Solo %

A. I don't know anything about the claim.

Q. You don't know anything about the Solo"?

A. I remember some claimed that that claim was

the Solo.

Q. What was you running the base line for?

A. Establishing the side—east line of the Bess.

Q. What did you want to do that for ?

Mr. ISRAEL.—That is immaterial.

COUET.—Sustained.

Q. Did you see that one—the corner post over

here between the Marie L and the Bess Lode claim

—

did you need that to assist you in locating the B. C.

Placer claim?

A. We blazed—that was the corner of the Per-

severance Placer.

Q. Running that base line would not assist you ?

No.

It was not run for that purpose?

No, sir.

It was in connection with other matters en-

tirely? A. Yes, sir.

Q. I will ask you one more question. If you was

not doing that at the same time that the Marie L. was

located

—

A. How is that

?

A

Q
A
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Q. I will ask you if you was not running that line

seeking to determine the line of the Solo claim and

also to find the corner post of the B. C. claim and

that about the same time you located the Marie L.

over the Solo and then located the B. C. Placer^

A. Nothing of the kind; no, sir.

Q. You did though?

A. I did not. I was staking ground—that was

vacant ground.

Q. How do you know? A. By the records.

Q. You never saw the location notice on record

of the Solo. Did you ever, prior to the location of

the B. C claim—on record did you ever see that?

Don't you know that Schuber located that ground?

A. No, sir, I did not.

Q. You never examined that ?

A. I had not at that time.

Q. Did you ever at au}^ time before you located

theB. C? A. No, sir.

Q. You never examined the record to see if that

was located by some one else ?

A. I think it was abandoned.

Q. You never found a location notice by a man

named C. C. Schubert?

A. I did not have anything to do with that at all.

Q. Is it not a fact that you and Thorndyke were

in partnership before you located that ground?
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A. No, sir.

Q. You were not? A. No, sir.

Q. What did you take him in for?

A. I got him in up there because he was a sur-

yejOT and had had considerable experience in min-

ing.
;

Q. How did you find out that this little piece of

ground the B. C. Placer was open to entry before

Thorndyke went up there—how did you find that

out ? You did not find it out until Thorndyke went

up there with you and made this survey?

A. This fraction?

Q. You did not find out there was any vacant

ground until Thorndyke went up there?

A. We established the side line of the Persever-

ance and we knew that there was vacant ground.

Q. You did not know that until Thorndyke went

up there and helped you to locate it that day?

A. I did.

Q. How did you know it—how did you learn

about it—how did you ever find out about it?

A. Mr. Kelly was with me.

Q. Had he been up there with you before that

time when Thorndyke went up with you?

A. He was with me all the time.

Q. Did you say Thorndyke was up there with

you—up there in 1905, before you made this location ?



234 C. M. Thorndyke et al. vs.

(Testimony of V. McFarland.)

A. I don't thiiik he ^Yas—each time.

Q. How many trips did you make before locating

the B. C. Placer claim with Thorndyke?

A. I—perhaps once or twice.

Q. You wanted to be certain about it.

A. Yes.

Q. When were you up there ?

A. I cannot state the exact time I was up there

lots of times.

Q. Twice?

A. We were a week up there prospecting.

Q. What were you prospecting on?

A. Ground.

Q. Were you not up there to find out if there vv^as

some open ground—ground open that you and Thorn-

dyke could jmnp it—vacant ground ?

Mr. ISRAEL.—Object the statement jumping va-

cant ground.

COURT.—Sustained.

Q. On what claim were you prospecting on before

you located the B. C. Placer?

A. The Marie L.

Q. You had found the Marie L. to be vacant be-

fore you located the B. C. Placer and located the

Marie L. before you located the B. C. Placer?

A. Yes, sir.
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Q. You located both in ,your name %

A. Yes, sir.

Q. Did you locate ever_v one of these claims before

Thorndyke ran out the side lines and established the

corner stakes %

A. Yes, sir, it was located and amended after-

wards.

Q. Have you an amended location of the B. C.

Placer on file? A. Yes, sir.

Q. Have you an amended location of the Marie

L. on file ? A. Yes, sir.

Q. Now, 3^ou located the Marie L. claim before

Thorndyke ever went up there—did you make the

location % A. The original location %

Q. Yes.

A. Yes, sir, to the best of my recollection.

Q. Will you be positive?

A. I will not be positive.

Q. Who went up there prospecting first over this

ground, you or Thorndyke ? A. I did.

Q. How long before?

A. I was up there several times.

Q. You say you were up there several times pre-

vious to that?

A. I did not prospect—I was uj) there several

times.
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Q. What were 3^011 looking for—looking for va-

cant ground to locate *? A. Yes, sir.

Q. How long after you first went up there, did

you mention to Thorndyke about Ms being up there

mth you ^ A. How long after ?

Q. Yes. A. I first went up there.

Q. Yes. 4
A. Some time after the first trip.

Q. As a matter of fact, you never did made a loca-

tion until Thorndj^ke went up there and found this

ground ?

A. We made a location and amended it after-

wards.

Q. How did you find out that it was vacant

ground? A. Find out

—

Q. Yes. A. Looked up the records.

Q. You never found an.y Schubert location ?

A. I said on the ground.

Q. AYhen you made this water location, I will

ask you if it is not a fact, Mr. McFarland that the

Perseverance company were just across one of your

side lines grading for a millsite and were a little above

that putting in a big l)oarding-house and had men

worldng on a big pipe-line extending from there

through their boarding-house? A. When.

Q. When you made your location ?
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A. They were not—I will qualify that statement.

The}^ were working ; I did not know Avhat it was for

—

it developed into a niill.

Q. How many men did they have ?

A. I could not say.

Q. Don't 3^ou know that they had fifty or sixty

men working on the boaridng-house and on the pipe-

line and removing the dirt for the millsite?

A. They did not have a single man on the ditch?

Q. Will you swear that when vou made the water

location there was not about that time excavating a

ditch that extended from somewhere in or near the

mill of this company and excavating for a big pipe-

line ? A. I will swear that was not so.

Q. You went up there and looked ?

A. I was over that ground continuously after-

wards.

Q. After when?

A. After I had diverted the water.

Q. You were from the Perseverance companj^ mill

between the mill and the dam up toward Lurvey

Creek?

A. No, above the mill the trail runs up that way.

The old Lurvey Creek trail.

Q. What time was the ditch excavated for the

pipe-line of the Perseverance company—it came
above this mill the big ditch ?
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|

I

A. I think some time the first part of September. I

I

Q. You want to swear it was not done before that ?
j

A. Yes, sir, I will swear that it was not.
|

Q. Do you want to swear it was not done in Au-

gust ?

A. I don't want to swear that it might have been
|

done a little before that.

Q. You want to swear that it was not done before

you made your water location?

A. I want to swear that it was not done for three

weeks after the time we diverted that water.

Q. You are positive about thaf?

A. I am as positive as I can be.

O. What were the Perseverance people doing

over on the ground at the time you made your water

location ?

A. They were grading—I should judge for some-

thing.

Q. You did not know that ? A. No, sir.

Q. You were keeping close watch?

A. I was.

Q. You was keeping a drugstore here in Juneau?

A. I was.

Q. Down here where Shattuck is?

A. Yes, sir, that is the place.

Q, You were not following mining?

A. I mine everv season.
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Q. Don 't you know tliat a man keeping that kind

of a store that it was a matter of public interest for

some time before you made this location that the

Perseverance company was making arrangements to

put in a three hundred stamp-mill ?

A. I don't know anything about the size; it was

commxon talk that the}^ were going to put up a mill.

Q. Didn't you know that tlnQj were hauling up

lumber at the time you made your water location for

the purpose of putting it up?

A. There was lumber up there—some said one

thing and some the other. We had some ourselves.

Q. Don't you know that that Perseverance com-

pany was moving the dirt up there*?

A. Yes, they were working up there.

Q. You knew they were excavating for some-

thing ? A.I did not know what.

Q. You did not make any inquiries?

A. It was none of my business.

Q. Did you make any discovery of gold in this

B. C. Placer claim north of Lurvey Creek?

A. The top of that map is south.

Q. South.

A. That little triangle piece that lies between Lur-

vey Creek and the side line of that claim—I think I

panned there.

Q. Where did you pan there %
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A. Here (indicating).

Q. Here up in the south corner?

A. Yes, sir.

Q. You can take water from Gold Creek and work

that up there ? A. No, sir.

Q. Youcan't do that? A. No, sir.

Q. What part of the B. C. Placer can you work

with water from Gold Creek ?

A. All that lower end. Most all the lower end.

Q. What portion would you say of the placer

claim—what fractional part?

A. (Indicating.) From here down.

Q. What head of water do you get from your

point of diversion from the upper junction of Gold

Creek and Lurvey Creek on the north side?

A. Probably a hundred feet all told.

Q. Then you would have ninet.y feet at the end ?

A. A ninety foot fall, I think.

Q. You think you have a fall of ninety feet—if

you go up to the north a little that fall would be in-

creased? A. Yes, it will increase some.

Q. Did you make any measurements or is that a

rough estimate? A. A rough estimate.

Q. You say you put in some hose—do you know

how much ?

A. Put in twelve lengths of hose.

Q. You had just a common ordinary nozzle?
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A. Yes, sir.

Q. How long was yon np there ?

A. Until the water was shnt off. Until the season

closed.

Q. Until the season closed—how long?

A. From the time we diverted the water?

Q. Yes.

A. A little over six weeks from the time we di-

verted the water until they shut it off above.

Q. How many men worked those six weeks ?

A. Three.

Q. Three worked continually?

A. Except I would come in town and order lum-

ber and supplies.

Q. Was you running this hose all the time?

A. Yes, sir.

Q. What size hose did you say it was?

A. Six-inch hose.

Q. Six-inch hose with an ordinary nozzle

—

A. It is a nozzle and reduced, I think, to an inch

and a half—an inch and a half nozzle.

Q. About six weeks you had been running that

and you had cleared off about seventy by seventy feet

of the surface of the ground on the B. C. Placer?

A. Perhaps more.

Q. Have sluice-boxes ? A. Yes, sir.

Q. How much gold did you get?
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A. We did not have a chance—just about the time

we got ready to clean up we were cut out.

Q. Were you cut off the balance of that season %

A. Yes, sir.

Q. How do you know who did it ?

A. We went up there.

Q. HoAY long did you stay after that?

A. I forget now.

Q. I want to know.

A. Some time in October.

Q. Some time in September it was shut off ?

A. I can't tell the exact date—it was some time

in September.

Q. What date did you come down from there %

A. Some time in October.

Q. The early part or latter part?

A. About the middle.

Q. Did you and Kelly and the rest come down ?

A. Kelly remained a day or so and built a cabin.

Q. Then you did not go back up that season—you

did not yourself ? A. I think I made one trip.

Q. What time?

A. That was a month later—the snow was on the

ground.

Q. You were not there on the ground then ?

A. No.

Q. When did you go up there in 1906?
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A. The fourth day c>f June, I think—I could not

be sure with reference to the date.

Q. You were there on the 4th day of June ?

A. Yes, sir.

Q. Who was with you ? A. Thorndyke.

Q. Who else on that date? A. Nobody.

Q. Did you go down to the B. C. Placer.

A. There was quite a little snow—we did not go

down, we shoveled snow.

Q. You did not go up on the B. C. Placer then

—

when did you go up there next?

A. As soon as we got the cabin through.

Q. Give me the date approximately?

A. The seventh or eighth of May.

Q. Seventh or eighth of May?

A. June.

Q. What did you do then ?

A. Repaired the sluice-boxes filled the dam

—

squared up the sluice-boxes and flume repaired sev-

eral leaks in the dam.

Q. How long did it take you to do that ?

A

Q
A

Q
A

ditch.

Quite a while.

Then what did you do?

Put in another adit and flmne.

What else?

We cut a big channel drain connecting the
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Q. That is last year? A. Yes, sir.

Q. How mucli did you do then?

Mr. ISRAEL.—Objected to as having no bearing

on the issues—not cross-examination.

COURT.—Overruled.

Q. A¥hat did you do in 1906 ?

A. We got ready to work the placer ground.

Q. Did you work it ?

A. We started in and after repairing the dam and

flume we first ran a side ditch and cut a big channel

—bedrock channel and just at that time the Perse-

verance Company sent two or three men at the head

of our sluice-boxes—started them to work drilling

and blasting.

Q. What effect did that have ?

A. They blasted rock and gravel all over our

claim.

Q. They were blasting on their ground ?

A. On our ground.

Q. Did you not make any effort to make them

stop ? A. Motified them.

Q. Did they get off? A. No, sir.

Q. How long did they continue to blast ?

A. I forgot how long?

Q. You were out there two days, three days, a

week or a month ? A.I guess it was a week.

Q. Did you stay there all the time?
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A. I went to town once.

Q. And went back in about a week ?

A. I did not go back—I just ran in.

Q. Did they start there a week before ?

A. I can not tell.

Q. You were out there how many days while they

were blasting?

A. I can not remember how many days they were

blasting. I would not want to make it positively.

Q. Two, three, four or five days
;
give me an esti-

mate. A. I believe five or six days.

Q. And they were there all the time—five or six

days blasting on your ground ?

A. I think they blasted longer than that.

Q. You were there? A. Yes, sir.

Q. Can you mention the name of the men who

were out here working for the Perseverance people—

•

that were there blasting?

A. I think a couple of Italians. I would not

swear they were Italians—they were working for the

Perseverance people.

Q. Who did you notify about this of the Per-

severance Company that they were blasting on your

ground? A. I think it was Mr. Mitchell.

Q. Are you sure ?

A. To the best of my recollection.

Q. Did you notify him yourself ?
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A. Yes, sir.

Q. AYliere was it and when ?

A. I may be mistaken about this, but I think I

went down to what was then the office of the Per-

severance Companj^ and notified him there.

A. You consider this a A^aluable piece of water up

there and claim to take this water—have you any

recollection of any specific time, place or manner in

which you notified Mr. Mitchell to cease blasting on

your j^remises?

A. I can not remember the date now.

Q. You never did ?

A, The best recollection I have I did—I would

not swear to it.

Q. Is your memory bad f

A. In general, no, but I liave a good many things

to remember.

Q. You won't swear where you notified Mr.

Mitchell or not ? A. I won 't swear to it.

Q. You were up there about a week or ten da3'S

and then came down to^m? A. In 1906.

Q. How long did you stay before you went back ?

A. A day or two.

Q. What were they doing then—Mitchell's peo-

ple?

A. I forget whether they were working there then

or not. I think they were. They worked a day and
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we started to work there ourselves the last day they

were there if I remember right.

Q. You remember the things that took place ; now

I want to know if when you went back there in 1905

the Perseverance people were blasting on the B. C.

Placer claim ? A.I think they were.

Q. You won 't be sure ?

A. I am sure they were there one day after I came

back.

Q. What day of the month?

A. I could not sa}^ without referring to the notes.

Q. Did you again notify them to get off your

property ? A. No.

Q. You quit working on the creek ? A, No.

Q. You quit all work there ?

A. We did some little work.

Q. How long did you work in 1906 %

A. We did some work there after that.

Q. Then what happened % A. They quit

:

Q. Mitchell's people

?

A. Yes they quit.

Q. Mitchell quit and so you quit %

A. We did not quit—then—we went back and did

some more work.

Q. What did you do there?

A. Hydraulic and started to wash off the muck

left there from the season before.

Q. Did you wash it off?
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A. Worked until tlie ground was frozen.

Q. You worked there all the season of 1906 as

well A. Not the entire season.

Q. You said you commenced in May to work ?

A. We did not commence in May—we commenced

in June.

Q. Then you worked until the ground was frozen

—when did the ground freeze? A. October.

Q. How msinj of you worked from June to Octo-

ber, 1906?

A. Mr. Thorndyke and myself were there and

then we had another man clearing off the brush—the

natural surface covered with brush.

Q. Three or four of you worked the whole sea-

son of 1906?

A. We had a man clearing off the ground that

fall just one man working there in 1906.

Q. Just had one man working there in 1906 ?

A. We had two or three different men working

there.

Q. How long did those two or three men work

there—the number of days?

A. Forty or fifty days all told.

Q. You mean that there were two or three men

working forty or fifty days each on the B. C. Placer

between June, 1906, and the time the ground froze in

October or September of the same year?
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A. Yes, sir.

Q. How miicli earth did they move—about how

much ?

A. The first thing we did, Judge, after we put in

the adit we started some men here to ground sluice

and then we had a man cutting the brush so we could

get at the ground and work it off with the water.

Q. That is what you did—you did not do any

particular ground sluicing ? A. Some, yes, sir.

Q. How many feet did you move in 1906?

It was most all preparatory work.

You had plent}^ of water then?

Some of the time.

So in 1906 to the freeze up that year you had

plenty of water ?

A. There was times when the Perseverance peo-

ple shut off the water.

Q. What time did the Perseverance people shut

the water off?

A. They used to shut it off and we never knew

whether we could have water or not.

Q. How many times did they turn it on and shut

it off in the entire year of 1906 ?

A. I don't know about that—they would use it

two or three days and then shut it off again—they

would do that whenever they pleased.

Q
A
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Q. They used it whenever they pleased and shut

the water off ? A. Yes, sir.

Q. Is it not a fact that during the year 1906 from

June U23 to the time it froze up that every day you

could have had water on the ground all you wanted

of it ? A. No, sir, it is not a fact.

Q. You were up there all season ?

A. There and about there.

Q. When did you do your assessment work, if you

did any ? A. We had men all over there.

Q. How man}^ men did you employ during the

year? A. We had different men.

Q. Give me the name of some men you employed

there ?

Mr. ISRAEL.—Objected to as entireh^ immaterial

and not cross-examination.

Mr. WINN.—Our contention is that he did not

work on this claun. That they were doing assess-

ment work on other claims.

COUET.—That is one of the issues. Objection

overruled.

Q. Give me the name—Mr. McFarland of the

men who worked for you in 1906 and his name work-

ing doing assessment work?
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Mr. ISRAEL.—Objected to as incompetent, ir-

relevant and immaterial. Not connected with this

claim.

COURT.—I think so far as the other claims are

concerned.

Q. How many men and give their names who

worked on the B. C. ?

A. John Thompson, Fred Dudle}^ Another man,

I don 't remember his name at this time, and myself

;

Air. Thorndyke did some and he hired Mr. Dudley

and Ewing building the houses.

Q. I don't care about the houses. I want those

who worked on the placer claim?

A. They were all working there at times—I could

not remember their names.

Q. You gave me the number of men who worked

on the B. C. Placer? A. Yes, sir,

Q. That portion of the B. C. Placer that Mr.

Mitchell's men were blasting in 1906—will you locate

it as near as you can on your pat ?

A. About in there.

Q. It is about where the word 23lacer and a circle

below it is? A. Further down than that.

COURT.—Down almost to Gold Creek?

Q. Down near the words B. C. bunk-house?
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A. I will tell 3^011 it is about sixty feet from in

front of the bunk-liouse.

Q. About how many feet from Gold Creek?

A. Seventj^-five feet, as near as I can remember.

Q. Do you recognize this map or plat?

A. No, sir, it is u^Dside down.

Q. Don't you recognize this marked as your

placer and the Marie L. on the other side you recog-

nize that don't you from that place?

A. I can't tell anything about that—that may be

very well

—

Q. Then, ]^Ir. McFarland, if a man came down

here and you were working about seA^enty feet from

Gold Creek this place—if that is a claim it would

have been on the Martin claim and not on your

claim at all?

A. If there had been such a claim there—if the

Martin claim existed.

Q. If it existed as it is on this defendant's ex-

hibit it would have been?

A. The boys were here—in where we had the

sluices.

Q. If the Martin claim is a claim and existed as

exhibited on this map your sluice-boxes would have

been on the Martin?



The Alaska Perseverance Mining Company. 253

(Testimony of V. McFarland.)

A. I don't know about that whether it was or not

on what you call the Martin claim their end lines

were changed so many times that I can not tell.

Q. Where would 3^our sluice-boxes have l)een re-

lative to your buildings"?

A. Eight at the head

—

Q. The sluice-boxes Avould have been on the Mar-

tin if it is an existing claim? A. If it is.

Q. Well, you were up there—you know George

Bach? A. I do.

Q. Did you meet George Bach?

A. While I was up in the basin?

Q. While you were working up there ?

A. I said something to him.

Q. Is it not a fact that he told you at the time 3^ou

were up on his claim that you was up on the Mar-

tin claim?

Mr. ISRAEL.—I can't see the materialty or rele-

vancy of this cross-examination.

COURT.—Overruled.
A. What is that?

Q. Did you have a conversation with Mr. Bach in

which Mr. Bach told you that you were putting in

sluice-boxes on the Martin claim ?

A. I think he said he had some claims up there.
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Q. He claimed that your sluice-boxes were on his

claim '?

A. I don't remember him saying that.

Q. He was claiming some ground?

A. Yes, sir.

Q. He was claiming some of the same ground?

A. Yes, he was claiming some ground.

Q. What did he say ?

A. I don't know the w^ords at this time.

Q. Did you go over to the island to see Mr. Bach

at that time or shortly thereafter and have some con-

versation with him as to whether or not T ou could go

ahead and sluice on his ground, and that you made a

remark that you did not care for the ground—the sub-

stance of that—^but that you wanted that water

—

A. I never made any such statement.

Q. Did you ever go and see Bach and have any

conversation there concerning this water right and

the ground claimed by him ?

A. Go over to the island %

Q. Anywhere ?

A. I had a talk with him wiien he first came up

there.

Q. Was that the only time ?

A. The onh^ talk I ever had.

Q. You never saw him or had any other talk with

liim ? A. Not that I remember.
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Q. You would not swear that you did not have any

talk with him in which you made that remark?

A. I would.

Q. You swear that you never had a conversation

in which he substantially said that he did not want

you sluicing on his ground and you said that you did

not want the ground, that 3^ou wanted the w^ater?

A. I never made an}^ such statement.

Q. And that you replied that if he would agree to

let you use the water there that you did not want the

ground? A. Well, not in those words.

Q. Give the substance of your conversation.

A. When he came up there he began shooting off

his mouth in that big way he has that that was his

clahn and for us to get off and he began driving a

stake near the mouth of that tunnel. Went down the

next day and the next day and drove in another—had

three different corners.

Q. You knew he was claiming the ground where

,
your sluice-boxes were %

A. A man might claim anything.

Q. How many acres of ground did you clean up

\ Mr. McFarland—did you find any paystreak?

A. From what I think of the country—I think it

j
is all good.

Q. You have intimxated to the court that you got

some gold ; how much gold did you get ?
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A. Mr. Thorndyke can tell you better than I can.

He made the clean-up that was made.

COURT.—I think that at this time we had better

take a recess until Monday morning.

Court will take a recess until 10 o'clock Monday

morning.

May 7, 1907.

Court convened pursuant to adjournment at 10 A.

M., and all parties being present as heretofore, the

following proceedings were had and testimony taken.

COURT.—Are you ready, gentlemen, to proceed iu

this case?

(Attorneys signif}^ that they are ready.)

Mr. ISRAEL.—Mr. McFarland may take the

stand.

Mr. WINX.—I suppose it ought to be announced

that all witnesses are excluded from the courtroom.

COURT.—Yes, all witnesses who are in the court-

room may retire to the witness-room and remain

there until called for.
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V. McFARLAND, a witness called on behalf of

the plaintiffs, having been heretofore sworn, being

recalled for further cross-examination, testified as

follows

:

Further Cross-examination.

Q. (By Mr. WIXN.) Mr. McFarland, I will ask

you if you did not shortly after those sluice-boxes

were jDut in as testified to by you on the B. C. Placer

claim go to Douglas Island and see Mr. George Bach

and you met him there in the store of his brother

and have a conversation on the question as to wheth-

er or not you was on his ground with your sluice-

boxes and that you made in substance this remark to

Mr. Bach. That we don't care for the ground Mr.

Bach and will not interfere with your mine or any-

body else all we want to do is to do the assessment

work on our water right.

Mr. ISRAEL.—We object to this testimony on

the ground that if such statements were made

they are entirely innnaterial and incompetent.

COURT.—I am inclined to allow the testunony to

go in.

:^Ir. ISRAEL.—Except.
A. I never had any such conversation, Judge

Winn.
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Q. Did you ever have any conversation pertain-

ing to this matter with Mr. Bach upon the ground

—

that is the ground of the B. C. Placer and what Bach

claimed to be the Martin claim—did 3'ou have any

conversation there ?

Mr. ISRAEL.—Object for the reason that the

question is asked for the purpose of laying the

ground for impeachment and that it is immaterial.

Tliat the purpose is wholly for the purpose of im-

peaching the witness and that it is necessary that

the question fix the time, place and parties present.

COURT.—That is the rule.

Mr. WINN.—I presume it is.

Q. I will ask you about the time jou were put-

ting in your sluice-boxes and your flume—I do not

remember just the date but that Mr. Bach was up

there and had a conversation with you and possibly

Mr. Thorndyke w^as present in which a claim was

made by him that this ground upon which the sluice-

boxes were being placed and that .you said in sub-

stance the same that you said to him in the Douglas

Island store—that you did not care for the ground

that ,you were smiply up there to do representation

work on your water right ?

Mr. ISRAEL.—Object to that as not a proper

statement of the case because it does not positively
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fix the circumstances—counsel leaves the possibility

of Mr. Thorndyke's presence. That does not fix the

condition of the parties present.

Mr. WINN.—^I will withdraw that part—and ask

him to state if he had that conversation.

A. Will you ask the question again?

Q. I will ask you if you did not have substantially

the same conversation up on the B. C. Placer and

what Bach claimed as the Martin claim about the

time you were laying your flume and putting in 3^our

sluices in which you represented to Mr. Bach as you

did in the store, that is, that you did not care for

the ground, that you were simply u]3 there for the

purpose of doing your assessment work on your Ava-

ter right.

A. I cannot answer that because I never went

over to Douglas Island to see Mr. Bach and you say

ihe same conversation.

Q. Did you have any conversation with Mr. Bach

t\^hen you and he were alone on the B. C. Fractional

claim or some portion of the Martin about the time

you were laying your flume and putting dov^n your

sluice-boxes in which he accused you of being on his

ground? A. I did.

Q. Didn't jou state in that conversation to him

that you did not care for this ground and did not

propose to try to take any of his ground and that all
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joii were there to do was to do the assessment work

on the water right ? A. No, sir.

Q. A^^iat did you say ? A. He said

—

Mr. ISRAEL.—Objected to as iinniaterial. The

question is simply for purpose of impeachment.

COURT.—If it is solely for the purpose of im-

peachment it is, but I presiune this is for the pur-

pose of ascertaining what did occur.

A. Mr. Bach made some remark when I was talk-

ing with hun, said that he claimed that ground that

we were working on.

Q. Is that all?

A. He repeated the same remark and said we

were working on ground that belonged to him.

Q. I will hand you a photograph and ask you if

you identify what that is, a photograph of—you can

answer that yes or no ?

A. Yes, I identify that.

Mr. WINN.—I ask that it be marked for identifica-

tion Defendant's Exhibit 2, and hereto attached.

COURT.—It may be so marked.

(Marked Defendant's Identification No. 2.)

Q. You say that you recognize this as being a

photograph of some premises with which you are

familiar—I will ask you what it is a photograph of?
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A. That particular ground.

Q. What does it indicate—Avhat do you know

about it?

A. The portion of the upper part of Silver Bow

Basin upon which our cabins are.

Q. Whose cabins are those %

A. The B. C. Fractional Placer.

Q. Those the cabins which you testified being

built? A. Yes, sir.

Q. What else?

A. I see what I take to be the Perseverance mills.

Q. Do you see any portion of the B. C. Fractional

claim—can you see any of the surface ?

A. There is a bank practically in front—I can see

some little portion of it.

Q. Do you see any portion which you think you

worked with this hydraulic—placered ?

A. I can see about where it is.

Q. In what position in the picture would it be in

reference to the cabin?

A. Right where this slide is.

Q. The point where you think you worked on this

ground sluicing and hydraulicking which you testi-

fied about on the B. C. Fractional Placer.

COURT.—The seventy-five foot square strip.

Q. Yes, just approximately.
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A. You see there are two little knolls—one here

and one here and that is as near as I can tell on this

small photograph. I cannot tell the exact spot—it

is on a small scale—it is impossible to tell there ex-

actly.

Q. We will have a large photograph so you can

point out that portion of it.

That is all.

Redirect Examination.

Q. (By Mr. ISRAEL.) Mr. McFarland, on last

Saturday evening the question w^as asked you be-

fore the adjournment was to the effect the clean-up

of 1905 <? A. 1906.

Q. And you answered that all the cleaning up was

done by Mr. Thorndyke ^. A. Yes, sir.

Q. Did you mean to infer that there a clean-up?

A. Not a clean-up—what I meant by that was

that a little erevicing was done.

Q. Did you as a matter of fact take up any bed-

rock? A. No, sir.

Q. Was anyone wdth him?

A. Mr. Rea was helping Mr. Thorndyke with

that—I was up above finishing up some assessment

work and it was—^the ground was frozen and we had

to thaw the powder out every five minutes or so.
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Q. How old was you when you located the B. C.

Placer ground—twenty-one years of age ?

A. Yes, sir.

^. A citizen of the United States?

A. I am.

Q. Native or naturalized ? A. Native.

Q. Now, I wish you would take the photograph

that counsel has just shown you for identification

—

there are two small houses in the back ground of the

picture—what are they'?

A. One is a boarding-house and the other is a

bunk-house.

Q. Whose boarding-house and bunk-house?

A. Belong to the B. C. Fractional Placer.

Q. Who were they built by?

A. Mr. Dull and Ewing.

Q. What is the size of the boarding-house ?

A. Twenty-four by twenty

—

Q. The bunk-house %

A. Twenty by twenty-two and a porch along each

one, and I might say the boarding-house is a story

and a half.

Q. Of what material is it built ?

A. Spruce liunber.

Q. Is it rough lumber? A. Rough.

Q. What is the construction of this boarding-

house—lumber as well?
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A. Shillap on the outside—I mean rustic and

sbiplap finish on the inside.

Q. On the walls? A. Yes, sir.

Q. Doors and windows? A. Yes, sir.

Q. How many in the boarding-house ?

A. Five, I believe.

Q. Do you know what was the approximate cost

of the boarding-house ?

Mr. WINN.—Objected to as not proper redirect

examination.

Mr. ISRAEL.—I would like to treat the witness

as being recalled.

COURT.—Very well.

A. The two houses cost approximately $650.00.

Q. How many men can be accommodated'?

A. Fifteen, easily.

Q. I want to ask you how, if any, since the time

you first located the B. C. Placer claim and up to the

time and prior to completing this boarding-house

and bunk-house, what houses if an,y were on this

claim—what structures ?

A. There was a small cabin and a ten b.y twelve

wall tent.

Q. When were they placed there as regarding the

location ?
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A. The cabin was bnilt there in the fall of 1905.

We first used two double tents and we afterwards

built the cabin.

Q. When were the tents'placed there %

A. In May, 1905.

Q. Before the location? A. Yes, sir.

Q. I want to ask you this question—from the

time of the placing of the tents there up to the pres-

ent time, w^ho if anyone aside from yourselves and

grantees have been in possession of the B. C. Placer?

A. Nobody.

Q. When did you see the buildings that are shown

on the B. C. Placer last?

A. The 18th day of October last year.

Q. I will ask you whether or not that was the

time every one was leaving the basin on account of

the freeze up ? A. It was.

Q. I will ask you whether or not—what if any-

thing was left in either house in the way of bedding,

cooking utensils, and other provisions to show oc-

cupation? _
i

! . I i

A. Left a full outfit also a new range.

Q. Which is there now? A. Yes, sir.

Q. In your testimony in chief you spoke of hav-

ing been at the forks of Lurvey Creek, one is men-

tioned and marked as the North Fork and South

Pork on Plaintiff's Exhibit 1—I think it is Exhibit
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No. 1—both before and after the construction of the

flume by the Alaska Perseverance people for the di-

version of the water? A. Yes, sir.

Q. I will ask you if you have an}^ photographs

showing the old ditch taken before and after the di-

version by the flume of the Perseverance people?

A. I have two taken after the diversion b}" the

Perseverance company showing that property and

the old ditch.

Q. Who took them? A. I did.

Q. When? A. Last season.

Q. Do you remember about what time in the sea-

son?

A. I would not be positive—I think in August.

Q. Will you produce these photographs?

A. Yes, sir.

Mr. ISRAEL.—I will mark these before submit-

ting them to counsel as A and B.

Q. Referring to the photograph marked on the

back A, which I will ask the clerk to mark Plaintiff's

Identification 6, and ask you whether or not the sit-

uation of the old miner's ditch there—the situation

as depicted in the picture taken by you in 1906 with

the exception of the flume shown in the picture dif-

fers in any respect from the situation at that point

before it was diverted—except the flume as it ex-



The Alaska Perseverance Mining Company. 267

(Testimony of V. M(3Farland.)

isted at the time of your diversion of the waters of

Lurvey Creek on the B. C. Placer?

Mr. WINN.—Objected to.

COURT.—Overruled.
A. The situation is exactly the same with the ex-

ception of the flume.

Q. Now, I will hand you identification A and ask

you what is represented in the photograph and lead-

ing to the back ground in the picture if anytliing?

A. The flume.

Mr. WINN.—Objected to as innnaterial and no

foundation laid and not proper redirect examination.

COURT.—Overruled.
A. An old—what I should judge to be an old

ditch.

Mr. WINN.—Move to strike it as immaterial.

COURT.—Overruled.

Mr. STONE.—I would like to ask if it is the prac-

tice to take an exception after the ruling of the court

or are we allowed an exception as a matter of course.

COURT.—It is not the rule. The rule is that you

must take the exception if you desire one. With-

out counsel agree that everything objected to is al-

lowed an exception.
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Mr. ISRAEL.—It is not my practice. If I imagine

it is of slight importance I pass it otherwise I would

take my exception.

Q. Can you indicate on Plaiutift's Exhibit No. 1

the point where the portion of the miner's ditch

shown in exhibit A, identification 5, is on the map?

A. Yes, sir. I can.

(Indicated on the map to the left of figure G.)

Q. TTlLL you put a double check—^two X's, one un-

der the other, to represent about where this ditch as

depicted in the picture would be on that map. I

will ask you to examine the photo which is marked

B and which I now ask to be marked Plaintiff's Iden-

tification Xo. 6. And ask you what is shown in thi=

picture—^just state, what is shown in it.

A. Picture of the same creek.

Q. Xow, Mr. iilcFarland, state whether or not

wherein there is any difference in the condition of

the surroundings therein shown except the flmae as

compared with the surroundings at that point and

you saw them prior to your appropriation on the B.

C.Placer in 1906?

^Ir. TTTXy.—Objected to as incompetent, in*el'r-

rant and immaterial and not proper redirect exam

ination.

COURT.—Overruled.
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A. Absolutely in the same condition with the ex-

ception of the flume. The conditions are exactly the

same.

Q. Wherein does that correspond to Plaintiff's

Identification No. 5, is that picture taken?

A. Taken further up over the apex.

Q. Will you indicate with two or three O's one

above the other about the point that is depicted in

that photograph %

A. That is right here. The two O's may be a lit-

tle further down this way.

Q. You mean toward the bottom of the map %

A. They might be a little.

Q. The portion of the flume shown in this pic-

ture—I Avill ask you whether or not you can locate

them—the portion of them shown upon this map ?

A. I can.

Q. Where are they—where would that be on the

map in reference to the XX and 00 and G?

A. vNo, in there.

COURT.—They are on the South Fork of the flume

near G.

Mr. ISRAEL.—For the purpose of explaining this

witness' testimony I ask that they be marked Plain-

tiff's Exhibits 5 and 6, and are hereto attached.
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COURT.—No objection they may be so acbiiitted

and marked.

(Marked Plaintiff's Exhibits No. 5 and No. 6.)

Q. Mr. McFarland from that G the line on there

marked with H. P. G., what do they represent?

A. G, I should judge, represents a point about

the intake of the new Perseverance flmne—H repre-

sents the end of the branch which they ran over to

take in the waters of the South Fork.

Q. The North Fork?

A. From the North Fork. P represents the point
j

where their pipe-line connected with the flume. No,
|

it don't. I am mistaken—that is the point where it
|

goes around the hill—this is the pipe-line.

Q. At point G, then, is what?

A. That is a drain of the old ditch.

Q. P is a turn in the old ditch? A. Yes, sir.
j

Q. State whether or not any portion of that flume I

is shown in this photograph? A. Yes, sir.

Q. Approximately what are the sizes of those
j

flumes? A. This picture?
]

Q. This flume? A. The box, do 3^ou mean? i

Q. Yes.
j

A. I would not want to make a statement as to
j

that.
i

Q. Can you state this fact from your personal
|

knowledge and observation of the situation there be- i
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fore these flumes were built—you have testified here-

tofore about the extent of that old miner's ditch be-

ginning at approximately the point G and continuing

approximately around as now shown on the map as

following from Gr to the intersection of the flume on

the North Fork from H and then around to the point

marked P—you have testified to the extent and points

between P and G and noticing a ditch in which two

or three inches of water was flowing prior to your

location. Now, I want to ask you if prior to the

construction by the Alaska Perseverance Company of

their flmne it was a physical possibility of the waters

of Lurvey Creek—the North Fork—getting over

from the North Fork into the miner's ditch?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and no foundation laid.

COUKT.—Overruled.

A. It was a physical impossibility for water to

I TUB. Uphill—twelve feet of an elevation, I should

j

judge, from this point to this where the sand box is

—

!
where both branches of the flume meet.

Q. Do you mean from the waters of Lurvey Creek

( to the sand box ?

A. I say from this point to this point over here.

Q. YvQiat did you say?
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COURT.—From H to P.

A. This point here I judge to be the sand box at

the junction of the flume—the two branches of it.

Q. At the junction of the flumes, where is the sur-

face of Lurvey Creek?

A. The surface of Lurvey Creek at this point

down here a declevity of about probably twelve feet,

I should judge.

Q. At the junction—the natural fall of the North

Fork and the Main Lurvey is that above or below?

A. Probably a very little more.

Q. Prior to the building of this flume had an}^ of

the waters of the North Fork of the Lurvey either

before it reached the main Lurvey and went into it

or afterwards reach this old miner's ditch?

A. No, sir.

Q. Could it?

A. I don't care how high the ditch was?

Q. How high the creek was?

A. Or hov\^ high the creek w^as.

Q. Have you any photographs which ^^dll show

nny m.ore in detail the two buildings on the B. C.

Placer—shown in the photograph shown to you by

counsel ?

A. I think I have. I have two here show^ing them

during construction.
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Mr. ISRAEL.—For the purpose of submitting

tliem to counsel, I will mark them C. and D. I will

ask that they be marked for identification No. 7 and 8.

Mr. ISRAEL.—I ask that these photographs be

marked for identification No. 7 and No. 8, hereto at-

tached.

Q. Showing you Plaintiff's Identification No. 7,

I will ask you what is depicted there?

A. In the immediate foreground a very slight

portion of the boarding-house and in the back ground

the bunk-house in in the course of construction.

Q. When was that photograph taken ?

A. September, last year.

Q. Who done it?

A. I don't know—a friend of mine that is my-

self in the picture.

Q. Is it a true representation of the situation then

existing ?

Mr. WINN.—Objected to as immaterial. The pic-

ture shows for itself.

COURT.—There is som.e question cropping out in

cross-examination I don't know where it is going to

lead to. Overruled.

Mr. WINN.—Except.

A. It is.
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Q. I hand you Plaintiff's Exhibit 8 and ask you

what it is.

A. This is in the rear—showing a portion of the

rear of the bunk-house.

Q. When was it taken '^

A. At the same time—the same day.

Q. Was you present?

A. I am in the picture.

Q. I will ask you if it is a true representation

of the situation at that time? A. It is.

Mr. ISRAEL.—Offer it in evidence.

Mr. WINN.—Same objection.

COURT.—It may be admitted.

Mr. WINN.—Except.
(Marked Plaintiff's Exhibits 7 and 8.)

Q. I will ask you, Mr. McFarland, regarding the

amount of water necessary for 3^our use at the time

of the diversion in the placer ground you have there.

A. All.

Q. Have I asked you about that before ?

A. No, sir, 3^ou have not.

Q. I desire to ask ,you, Mr. McFarland—from the

stream that was flowdng in the Lurvey at the time of

this diversion of tliis water for the purpose—about
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how much water then flowing in the creek was neces-

sary for the successful workinoj of the claim?

Mr. WINN.—Objected to as incompetent, irrele-

vant and iimnaterial and not sufficient foundation

laid. The action is only predicated upon the theor}^

that they are entitled to one thousand miner's inches

of water.

COUET.—Overruled and exception allowed.

A. It was all necessary.

Mr. ISRAEL.—Now, if the Court please, in view

of the Court's ruling upon Saturda}^ last—both on

the pleadings and examination of this witness we de-

sire to now interrogate this witness regarding other

diversions and uses of this water made in the season

of 1906. In view of the construction that the Court

has felt inclined to place upon the pleading as to

limit the allegations to use on this particular claim

that it is already alleged in the complaint as a de-

scription of the placer claim, independent of any

right to the water growing out of that location—the

posting of the notice of diversion. The notice being-

pleaded in haec verba and made a matter of allega-

tion in the complaint in which notice it is said that

the appropriation is intended—page three near the

bottom paragraph five—that the water is intended
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for use in mining and milling and especially for use

on the B. C. Fractional Placer, etc., and for the pur-

2)ose of enabling the plaintiff at this time to further

avail themselves and prove the other use and intended

use of the water made at this diversion, we desire

to move the Court in open court and by written mo-

tion filed and lodged with the clerk as follows

:

''III the District Court of the District of Alaska, Di-

vision No. 1, at Juneau.

No. 510-A.

C. M. THORNDYKE, MAUD ANNETTE
GREENIG, J. W. KELLY and WAL-

TER F. SWAN,

Plaintiffs,

vs.

THE ALASKA PERSEVERANCE MINING

COMPANY (a Corporation),

Defendant.

Motion During Trial to Amend Complaint by Inter-

lineation.

Comes now the above-named defendants in open

court and during the trial of this action and while

the plaintiffs are engaged in presenting their case

in chief on the trial of this action and before plain-
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tiff has closed their evidence in that behalf and moves

the Court that they be at this time permitted to amend

the complaint herein b,v interlineation in this, to wit

:

That plaintiffs be allowed at this time to amend

paragraph five of said complaint by interlineation

by addition to and interlining therein on line 20 of

page 4 of said complaint immediately after the words

'purpose of in said line the following words:

'

' operating mills and to be used in and about the

development mining and milling of the ores con-

tained in lode mining claims in the vicinity of

and adjacent to said B. C. Placer claim tlien

owned by the said locator and now owned by

these plaintiffs and for."

And that the said paragraph Y vvdth such added

words therein be and remain paragraph V of the

complaint herein as denied by the defendant's ansv\^er

herein.

This motion is based upon the record herein and

made for the reasons

:

First. That it was the intention of the pleader

to allege and prove herein his appropriation of

waters in the complaint alleged as in the notice of

location in said complaint plead and now in evidence

in this cause expressed, to wit, for the purpose "of

mining and milling and especially for use on the B.

C. Fractional Placer," and because the Court has
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heretofore refused to allow plaintifLS to introduce

proof of the said appropriation having been made

by said locator with intent to use the same for naill

purposes or the intent of the plaintiffs to so eventu-

ally use the same, and has refused and denied the

plaintiffs' offer in that behalf under its construction

of the complaint herein as the same now appears ; and

Second. Because the Court has in the cross-ex-

amination of plaintiffs' witnesses herein upon plain-

tiffs' case in chief permitted the defendant over and

against the objection of the plaintiffs to ask of such

witnesses questions intended to show and prove that

the plaintiffs' grantor and the plaintiffs did not ac-

quire the said B. C. Placer claim or their alleged

water right for legitimate mining purposes but as a

subterfuge to hold such water and that his and their

acts in that behalf were not in good faith.

This motion is directed to the Court for the pur-

pose of ]3ermitting the plaintiffs to have herein a full

and fair hearing and trial of the merits and that full

and complete justice ma}" be done herein."

COURT.—Any objection to that.

Mr. WINN.—Yes, sir; we object to the amendment

being made, may it please the Court, for the reason

that this action is based upon the theory that this

water was appropriated for use on this B. C. Placer
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claim and to make this amendment now would inject

a new issue into the case.

(Argument of counsel.)

COURT.—I am inclined to overrule the motion

to amend. It injects into this case a theory and not

a fact. That is the chief point—it is a theory and

shows an intention instead of showing a fact. The

issues of fact, it seems to me, to have been clearly

stated b}^ the allegations of paragraph five of the

com23laint where you set out your notice of location

and then after that allege, "and the said waters were

so appropriated for the purpose of said mining, hy-

draulicking and washing the gold in said placer

claims, and was necessa,ry for its full volume and

amount for that purpose and ever has been so neces-

sary and is now so necessary. '

' Now the whole com-

plaint is based upon the location of the B. C. Placer

claim and the appropriation of Lurvey Creek for

the pur]}ose of working it. There is no question

about the issue tendered by your complaint in that

respect. The proposed amendment is that you want

to enlars^e upon the first and show that vou have a

purpose also of operating "mills and to be used in and

about the development, mining and milling of the

ores contained in lode mining claims in the vicinity

of and adjacent to said B. C. Placer claim then
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o^ATied by the said locator and now owned by these

plaintiffs and for, etc.

Now, that does not affect any issue of fact in the

matter of the diversion and I think it ought to be

denied.

In the one case you allege that you have actually

api3ropriated the water for a specific use and any

issue you make in relation to that issue are not before

the Court and now you want to amend, and now al-

lege an entirely different appropriation of the water

for another purpose, and do not relate to that or

have anything to do with it. But it doesn't make

any difference if you had a prior appropriation of

this water, as a matter of fact, for the purpose of

working this claim then 3^ou are entitled to it.

Q. I vvill ask you, Mr. McFarland, after you had

diverted this water and put it to use in washing on

the B. C. Placer claim, if you subsequently made

any diversion or use of it for any other purpose.

A. Yes, sir.

Mr. WINN.—AYe vrill urge an objection to that

and move to strike the answer of the witness.

COURT.—I presume it is to the same proposition.

Q. Were you ever on the witness stand before ?

A. No, sir.
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Q. The first time in your life?

Mr. WINN.—Objected to as immaterial.

Q. I will ask you this question, then, for the

simple reason that it does not leave the record in

very good shape. Did you, and if you did state what

you did. Now, don't answer this question until the

Court tells you. At any time after the diversion of

this water for use on the B. C. Placer under that

claim of diversion divert and use it for any other min-

ing purpose?

Mr. WINN.—Object to the question as incompe-

tent, irrelevant and immaterial for any purpose.

COURT.—The first question was to show his in-

tent, this question now goes to the actual use. I think

I will overrule the objection.

Mr. WINN.—Allow us an exception.

A. Yes, sir.

Q. What use did you put it to and in what way ?

A. We put in another dam on the Marie L ground

and also a flume for the purpose of exposing the

ground and showing up the bedrock along the Marie

COURT.—Was that above the notice which was

posted in the matter of the appropriation for the B.

C. Claim?
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A. It was above.

Mr. AVINN.

—

We move to strike the answer as it

shows that it was above the notice of appropriation.

COURT.—Ascertain where it was.

Q. For the purj^ose of the Court—was that above

the point of diversion, the original diversion of this

water! A. Above—up the stream.

COURT.—How far?

Q. How far above the original dam?

Mr. WINN.—Same objection.

Q. Approximately how far?

A. About seven hundred feet.

Q. Within the B. C. Placer claim?

A. No, sir.

Mr. WINN.—We want an objection urged to each

question as incompetent, irrelevant and immaterial

to any issue established in the case.

COURT.—I am inclined to sustain the objection.

The objection is sustained except to this specific ap-

propriation. It is specifically pointed out that it was

for a specific purpose and I am inclined to think that

you ought to be bound by it.

Mr. ISRAEL.—We admit that all this matter is

immaterial. If there was any appropriation it was

good upon all of it except this question of bad faith.
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COURT.—But an appropriation for a specific pur-

pose might not be sufficient to sustain an appropria-

tion of water above.

Mr. WINN.—We now move to strike out the sev-

eral questions and answers in relation an_y otlier di-

version of the water.

COURT.—Motion allowed. *

Mr. ISRAEL.—Limiting the purpose of the tes-

timony to the one question of proving the good faith

of the locator and his grantees in the appropriation

and use of this water, I vdll ask Mr. McFarland and

do not answer it until the Court tells 3^ou whether

after the appropriation he put the water to any other

or different use than mining upon the B. C. Placei'

and if he did whether it was for any beneficial use

and what that use was—limiting the evidence only to

the question of good faith.

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial for any purpose in this case and

not within the issues as made up in the pleadings.

COURT.—The objection may be overruled if it

goes to show the use of the water.

Mr. ISRAEL.—The purpose of making the offer

was that the Court might be advised and show what
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I expect to prove—limiting its purpose and directing

it to the simple question of good faith. I expect to

prove by this witness in conjunction with the use of

the water on the B. C. Placer in the season of 1906,

for j)lacer mining when he got the water and when

it was shut off by the Alaska Perseverance by their

diversion in the fall of 1905, and in his attempt to

use the water that he entered upon a claim known as

the Marie L., to which he claimed a possessor}^ right,

and that point being below the diversion of the

Alaska Perseverance company and the water not be-

ing otherwise appropriated, and diverted the water

between the Alaska Perseverance and his diversion

for the purpose of stripping the bedrock of a lode

claim and expose the lode matter and determining

the vein in place thereon. At a considerable expense

in addition to his appropriation made on the B. C.

That he took the water out and began washing and

stripping that ground, which work could be done in

that way at an infinitesimal cost as compared with

pick and shovel work. And that if he had been

allowed to do so he would have continued to work

it and could have operated the B. C Placer with this

water and extracted the value therefrom, and would

have been able to strip the Marie L. and adjoining

the claim to the North—the Meal Ticket—for the
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purpose of locating the vein matter thereon and that

he realized that the cost would be only a fraction of

what it would be to make the exposure in any other

way. In addition to that we offer it for the purpose

of showing good faith.

Mr. WINN.—We object to the offer of any testi-

mony for the same reasons that we have stated be-

fore. • •ijiviIO-SI

COURT.—As I understand it, the point of diver-

sion that you are directing the Court's attention to

is above the point of diversion on the B. C. claim and

above the point of jDosting your notice ui3on which

vou claim.

Mr. ISRAEL.—Yes, sir.

COURT.—And it was above the point of the con-

struction of the dam ?

Mr. ISRAEL.—Yes, sir.

COURT.—The objection may be sustained.

Mr. ISRAEL.—Yes.

COURT.—The objection may be sustained.

Mr. ISRAEL.—Desire to save an excetion.

Q. On your cross-examination on Saturday you
I

were asked somewhat about some blasting being done
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on the B. C. Placer ground under the direction of

the employee of the Alaska Perseverance and Mr.

Mitchell—can you indicate on the map there and

mark the same again about where they entered and

commenced blasting on the B. C. claim?

A. Yes, sir.

Q. Make a circle and put an X in it. The point

marked with a circle enclosing an X ?

A. Yes, sir.

Q. Describe what you folks were doing when they

came in there?

A. When they started this blasting ?

O. In regard to the B. C

A. We were placer mining the ground.

Q. Whereabouts regarding the sluice-boxes op-

eration did they come ?

A. Eight at the head of the sluice-boxes .

Q. Tell what they did?

A. They commenced sinking a shaft—put in some

holes—double-handed—two men there and they i

would fire at almost any time during the day, put in
;

long fuses and yell fire and the boys would run to \

find cover—they would put in lifting powder and

blow rocks all over the place—threw rocks clear up

to the camp where we were living.

Q. Coming from that point ?
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A. I should say here (indicating).

Q. You say they put in long fuses ?

A. Put in fuse—I have seen strips five and six

feet long and touch that off and all run. No matter

where you were you had to run.

Q. How many men worked there for you?

A. If I remember correct^, w^e had two men

placering on the B. C. Placer, myself and Thorn-

dyke.

Q. How long would this blasting keep you under

cover ?

A. Sometimes—I cannot tell exactly—^they w^ould

yell ''fire" and we w^ould run and they would blow^

rock dowm to the camj)—at that time we were camped

across the creek at the lower end of the claim.

Q. Did they have an}^ regular time for shooting

this blast? A. No.

Q. Didn't know when they w^ere going to shoot?

A. No, sir.

Q. How often during the time would they do that

a day?

A. Four or five times, I should judge.

Q. How long did they keep that up ?

A. A week or ten days. I should judge.

That is all.
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Cross-examination.

Q. (By Mr. WINN.) Did the Perseverance

company do any blasting during the year 1906 on any

other surrounding ground so as to prevent you doing

work on your B. C. fractional claim?

A. On any other surrounding ground, did they?

Q. Yes ; did they prevent you doing any work by

reason of their blasting except on the B. C. Frac-

tional claim ? A.I cannot say they did.

Q. The sole reason that you did not use this water

in 1906 to ground-sluice and wash the B. C. Frac-

tion was on account of the Perseverance company

blasting ? A. Oh, no.

Q. That was the onh^ reason?

A. We did use the water continuously.

Q. Why didn't you wash off the ground?

A. We did all the work we possibly could. We
did assessment work on different claims at the same

time—we are not millionaires.

Q. Then this board-house and other houses and

the men you had up there were not for the purpose

of working on the B. C. bnt were up there for other

purposes—is that true ?

A. AVe had some men working on the Eubicon

group.
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Q. I say, you built these two houses worked on

other claims besides working on the B. C. Fraction?

A. Those houses were built for use on that claim

on all the claims. Some of the men—some stayed

there after working on the other claims.

Q. You used that for the purpose of the men liv-

ing in and working while doing the assessment work

on the other claims ?

A. Some of the men stayed there and we also had

a large tent across the creek while we worked above

on the Rubicon group.

Q. A^ou and Thorndyke stayed there all through

the season while you were working on the B. C. Frac-

tion and the other claims ? A. We lived there.

Q. They were built for the use of the men on the

claims there?

A. They were built for use on those claims and

use on the B. C. Placer.

Q. Did you ever during the year of 1906 accuse

Mr. Mitchell of blasting on the Marie L. Lode claim

and preventing you doing work on the B. C. Frac-

tion ? A. On the Marie L.

Q. Yes, sir. A. On the B. C. Fraction.

Q. I asked you if you ever accused Mr. Mitchell

of blasting on the Marie L. during the summer of

1906 which prevented you from working on the B.C.

Fraction? A. No, sir.
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Q. Did you ever accuse him of doing work on the

Meal Ticket and preventing you doing work on the

B.C.Placer? A. I think I did.

Q. When and where?

A. If I remember

—

Q. When.

A. I think I notified him at the office—I would

not swear to that.

Q. Didn't you say that he never prevented you

from mining on the B. C. by blasting except on the

B. C.—didn't you testify to that a few minutes ago?

A. I think I did but he did some blasting on the

Meal Ticket.

Q. You did say no ?

A. That did not interfere with our working on the

fraction.

Q. I will ask you if you ever saw a copy of this

letter with your name and Mr. Thorndyke 's attached

to it ? A. Yes, sir.

Mr. WINN.—I will ask that it be identified as

Defendant's Exhibit No. 3 hereto attached.

(Marked Defendant's Exhibit No. 3).

Q. Now, is it not a fact that the only complaint

you ever did make to Mr. Mitchell about blasting

interfering in any way was in this letter written by

you and Thorndyke in which you claimed that he was
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working on the Meal Ticket Lode claim—is that a

fact or not ?

A. I would not want to swear as to that. Judge,

or make a statement it seems to me that I also noti-

fied him there in his office. The Meal Ticket is prac-

ticaUy adjacent to the B. C. Placer.

Q. You offered a couple of photographs in evi-

dence in this case Mr. McFarland showing some part

of the old ditch or flume. I will hand you a photo-

graph—it is somewhat larger than the one you testi-

fied from and ask you if you think that photograph

the flume and that old ditch which you testified about

—the one Mr. Israel was examining you about and

the surrounding conditions lat that point when the

dam was put in Lurvey creek by the Perseverance

company? A. Yes, sir.

Q. iCan you see the old ditch ?

A. You are supposed to be looking down the

creek ?

Q. Do you recognize the dam upon which Col,

Southerland is standing ? A. Yes, sir.

Q. Can you indicate to the Court where this old

ditch which you referred to in your testimony is ?

A. I can.

Q. The old ditch wdiich you indicated by tracing

commences about where the dam is in the photograph

running over along the hillside ?
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COURT.—To the left.

A. To the left and then following—it crosses the

flimie lies almost parallel—then the flmiie line bends

around in there and the other flume crosses the ditch

and then the ditch straightens on off on a line with

the Lurvey.

Q. To the left? A. Yes, sir.

Q. Do you recognize the flume line which is on the

right of the picture as you trace it along ?

A. The branch?

Q. Yes. A. I do.

Q. Where does that go and what water does it

take up ? A. The South Fork.

COURT.—The south or north?

A. The North Fork.

Q. That is the same fork that you testified in your

direct examination about going across there and see-

ing the flmue ? A. Yes- sir.

Q. Now, from where these two flmues intersect

the main one would go on to the left and wind up to

the old ditch? A. About.

Q. And in fact some of the flume is right in that

old ditch?

A. A small portion of it, to the best of my recol-

lection some of it is in the old ditch of course.
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Mr. WINN.—I desire to have tliis marked for

identification Defendant's Exhibit No. 4.

(Marked Defendant's Exhibit No. 4 hereto at-

tached).

Q. I will ask you if it is not a fact that during the

year 1906, the Perseverance company did not put any

water into the old ditch at all carried it through the

flume rather than in the ditch ?

A. They ran it through the flume.

Q. Now, then, you want to state to the Court that

the branch of that old flume last year when they had

not been running water through it for a year was the

same in the year 1905 when they had been running it

all through it—T mean the ditch %

A. The ditch?

Q. Do you want to be understood as saying it

had the same appearance in 1906 as it was in 1905?

A. The,v never ran any water through it that I

know of.

Q. What?

A. I don't know that they ever ran any water

through the old ditch.

Q. You never did see them run any water through

any of it ?

A. No, sir; could not run through much, it is al-

most level.

That is all.



294 C. M. Thorndyke et al. vs.

(Testimony of V. McFarland.)

Mr. ISRAEL.—I would like to examine the wit-

ness a little in regard to other features of this photo-

graph, but I had better let it go until afternoon.

COURT.—Very well. Court will be at recess un-

til 1 :30.

May 7, 1907.

Court convened pursuant to adjournment and all

parties being present as heretofore' the following

proceedings were had and testimony taken.

COURT.—Gentlemen, you ma}^ proceed in tliis

case.

Mr. WINN.—I would like to have Mr. McFarland

take the stand.

V. McFARLAND, a witness heretofore called and

sworn on behalf of the plaintiff, took the stand for

further recross-examination.

Q. (By Mr. WINN.) I mil hand you another

photograph and ask you if that represents the sur-

rounding on 3^our claim—the condition of the mill-

site of the Perseverance company—its other build-

ings as it was some time in July or August, 1906 ?

A. 1905.

Q. 1905—yes?

A. I cannot tell the exact time when that was

taken but it must have been taken some time during

the early part of the summer of 1905.



Tlie Alaska Perseverance Mining Company. 295

(Testimony of V. McFarland.)

Q. Do you see on there your pipe-line and flume

line that you had in ground sluicing or any portion of

it? A. I do.

Mr. WINN.—I will offer that for identification.

If 3^ou want to look at it.

Mr. HELLENTHAL.—No objection.

Q. Now, I will ask you, Mr. McFiarland, do you

see the ground which you sluiced and from the sur-

face of which you removed the loose earth on that

portion which you testified about during the year

1905?

A. I can see a portion of it some of it here.

Brush in the foreground.

Q. You see the ground east of the mill to the left

—

that portion just before the crusher-house?

A. Yes, sir.

Q. When did you say you thought that photo-

graph must have been taken ?

A. The early part of 1905—^the early summer.

Q. Of 1905?

A. I should judge so—something like that—I can-

not tell you the exact time.

Q. I want you to tell to the best of your knowl-

edge only?

Mr. ISRAEL.—Object to his calling for an opin-

ion of the witness.
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COURT.—He may state from the appearance of

the buildings and then he asks if he knows when it

was taken.

Q. What do you say about that?

A. I should judge it Avas taken during August,

1905.

Q. 1905 ? A. I should judge it was.

Q. Then according to your judgTiient in August,

1905, the foundation of the mill was on the ground

by the appearance of the ground as they are rex^re-

sented on this photograph?

Mr. ISRAEL.—Objected to as not proper cross-

examination.

COURT.—He may state if he can.

A. It is hard for me to tell as to the time. It may

have been taken the first part of September but I can

not say as to the exact time.

Q. You said in the early part of 1905 and now

you have it in the latter part?

A. I don't know whether you call that the latter

part—the season is pretty short.

Q. The early part ?

A. It is not the early part.

Q. You don't want to be understood as meaning

the early part of the simuner ?
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A. It is pretty hard to tell when another man

takes the photograph.

Q. I don 't care about the photograph, I only want

you to state from the knowledge that you had of the

ground and the condition of the buildings—the foun-

dation and according to that what your opinion is as

to the time that photograph was taken?

A. The last of August or first part of September

is the best answer I can give to it.

Q. Did 3^ou observe that picture close enough to

see whether the pipe-line of the Perseverance Com-

pany appears in that photograph ? A. Yes, sir.

Q. The pipe-line which ran from where to where

from the appearance of the picture?

A. That I can not see.

Q. Can you indicate what 3^ou take to be the pipe-

line which you testified about ?

A. It looks to be a pipe-line—it could not be in the

latter part of August or first of September, 1905.

Q. You mean the ditch that appears at the left of

the crusher—at the left of the house?

A. Yes, that is what it looks like to me.

Q. You think it was not made in the early part of

the summer?

A. It could not have been m.ade before the latter

part of August or the first part of September—

I

could see that by looking at it.
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Mr. WINN.—We now offer it in evidence.

COURT.—It may be admitted.

(Marked Defendant's Exhibit No. 16 hereto at-

tached.)

That is all.

Re-redirect Examination.

(By. Mr. ISRAEL.)

Q. I show you Defendant's Indentification No. -1,

Mr. McFarland, and ask you if anj^where in that

photograph is shown any part of the North Fork of

Lurvej Creek ? A. Yes, sir.

Q. Where is it? A. Yes, sir, right here.

Q. Indicate it—mark it with a circle and X in

the center.

A. The North Fork runs down here.

Q. Can you indicate on the photogra]3h and mark

it with a figure?

A. That is the main fork of Lurvey Creek and the

North Fork comes down here.

Q. Can you indicate about where the waters of

the North Fork join the main Lurvey?

COURT.—That shows. Any one can see that.

Q. What is this here that seems to be flowing just

to the right of the junction of the two flumes ?

A. That is water running out of the sand-box.
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Mr. ISRAEL.—I would like to liave counsel have

them marked in evidence.

Mr. WINN.—A¥e offer them in evidence now.

COURT.—They may all be admitted.

Q. I understand you to sa}^ any ground sluicing

done on the B.C. Placer is shown in this photograph ?

COURT.—What photograph is that?

Mr. ISRAEL.—Exhibit No. 1.

A. Part of the ground sluicing is shown there in

the foreground on the left.

Q. Indicate Avhere there is any more .

A. Back of this brush. It is hard to show it;

there is a declevity ; it might have been from twenty

to thirty feet.

Q. What other buildings are shown in this photo-

graph ?

A. The Perseverance new boarding-house.

Q. What is the excavation still below that

—

seemed to be leveled off?

A. The concentrator I should judge.

That is all.

COURT.—Stand aside. Call your next witness.

Mr. ISRAEL.—A¥e offer in evidence a certified

copy of a deed dated September 7, 1905, between V.
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McFarland and C. ^I. Thorndyke, conveying a three-

eights interest in this property and that part of the

deed referring to the B. C. Placer and the water

right.

COUIvT.—No objection, it may be admitted.

(Marked Plaintiff's Exhibit No. 9 hereto at-

tached.)

^Ir. ISRAEL.—Offer a deed dated the 9th day of

September, 1905, V. McFarland to Marie L. McFar-

land, convejdng a five-eighths interest and that part

of the deed conveying the B. C. Placer claim and the

water right. A certified copy.

COURT.—It may be admitted.

(Marked Plaintiff's Exhibit No. 10 hereto at-

tached.)

Mr. ISRAEL.—Offer a deed dated the 19th of

September, 1905, from V. McFarland and Marie L.

McFarland to Walter F. Swan, conveying a three-

eighths interest in certain mining claims and water

rights and that portion of the deed referring to the

B. C. Placer and the water right.

COURT.—Admitted.

(Marked Plaintiff's Exhibit 11.)

Mr. ISRAEL.—Offer a deed dated November 5,

1905, from Marie McFarland to James W, Kelly,
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conveying a one-eighths interest and that part of the

deed referring to the same property and water

rights. A certified copy.

COUET.—Admitted.
(Marked Plaintiff's Exhibit No. 12.)

Mr. ISRAEL.—Offer a deed dated 5th day of

November, 1905, from Marie McFarland to Frank

S. Shelton, conveying a one-eighths interest in vari-

ous mining claims and water rights and that part of

the deed which refers to this B. C. Placer and the

water rights.

COURT.—Admitted.

(Marked Plaintiff's Exhibit No. 13 hereto at-

tached.) '

I

J. i I'll

Mr. ISRAEL.—We offer in evidence a certified

copy of a deed under date of November 7, 1905, from

Frank S. Shelton by and through his attorney in fact

James A¥. Kelly to Maud Annette Greenig convey-

ing an eighth interest in certain mining property and

particularly offer in evidence that part of said deed

describing the B. C. Placer and the water rights. As

well as a certified copy of the power of attorney from

the said Frank K. Shelton to the said James W.
Kelley to the conveyance.
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COURT.—Admitted.
(Marked Plaintiff's Exhibits No. 14 and No. 15

hereto attached.)

Mr. ISRAEL.—Call Mr. Rea.

DON S. REA, a witness called on behalf of the

plaintiffs, liaA'ing been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. ISRAEL.) What is your name?

A. Don S. Rea.

Q. How old are you ? A. Forty-three.

Q. What is your business ?

A. Miner and engineer.

Q. How long have you been engaged in that busi-

ness? A. About twenty-five years.

Q. During that time have you had any experience
|

in using and apphdng water in placer mining? '

A. Yes, sir.

Q. How extensive has been your experience ?

A. I have had charge of some pretty large propo-
j

. sitions—the Jualpa mine here for a year and then
i

different other propositions.
|

Q. What has been your experience in calculating
\

the amount of water flowing in its natural channel, if

any?
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A. I have had experience in measuring water.

Q. By what method ?

A. The miner's inch.

Q. Look at the map in front of your Plaintiff's

Exhibit No. 1. I will ask you if you are familiar or

acquainted with the Placer claim—do you know

where Silver Bow Basin is? A. Yes, sir.

Q. Situated in that basin known as the B. C.

Fraction? A. Yes, sir, I believe I am.

Q. Are you familiar with the location of Silver

Bow Basin?

Q. Look at the map before you—taking it to

represent Gold Creek as it flows through the B. C.

and Lurvey Creek as it flows through it and from

; Lurvey Creek above the first fork and continuing on

I clear down to Icey Gulch, the Perseverance placer

I
patented ground the Meal Ticket lode, the Marie

L—the Jualpa Company's Bess Lode and after-

wards by a relocation of the Perseverance known as

Perseverance No. 3—on the map indicated as the Bess

Lode—whether the map in front of you is a correct

{ representation of the situation of the B. C. Placer

j
claim ? A. Yes, sir, I believe it is.

Q. How familiar are you with the B. C. Placer

—

how long have you known that ground ?

A. I have known the ground for probably two

years.
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Q. How long? A. Probably two years.

Q. I will ask you if you are generally acquainted

mtli Silver Bow Basin and vicinity ?

A. Yes, sir.

Q. I will ask you if you have had occasion to go

in or about over it ?

A. I prospected it practically all over tliat coun^

try and made a great many locations for myself and

others.

Q. Over what period of time ?

A. Over four years
;
pretty near five years ; every

summer.

Q. Were 3"0u familiar with the Lurvey in 1905 at

a point in and above the first fork and at the junc-

tion? A. Yes, sir.

Q. Were you familiar with it at—do you know

when the B. C. Placer was located ?

A. I don't know exactly when it was located—

I

don't know the date.

Q. Were you familiar with it in the sununer of

1905? A. Yes, sir.

Q. About how much in miner's inches were flow-

ing in the Lurvey in what was in the B. C. Placer in

July, 1905?

Mr. WINN.—Objected to—no foundation laid.

COURT.—Overruled.
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Mr. WINN.—Except.
A. Sometimes there was considerable—other

times not as much.

Q. What was the normal flow?

A. I should judge between six and seven hundred
inches.

Q. I will ask you if you knew the B. C. 'Placer
after it was located ? A. Yes, sir.

Q. About how soon ?

A. A short time afterwards—within a month.

Q. I will ask you if you had any knowledge of any
diversion of water of Lurvey Creek on the B. C.

Placer? A. Yes, sir, I do.

Q. When did it first come to your notice ?

A. When I first went up there about the 5th of
July.

Q. Now, on the 5th of July where were you stop-
ping, if anywhere, in the Basin ?

A. I was stopping up on the Lurvey Placer—

I

moved up there that day.

Q. The 5th of July?

A. On the Lurvey Placer.

Q. Keep anything up there?

A. I was doing assessment work.

Q. Where were you living?

A. Living on the ground of the Lurvey Placer—
I was living in a tent, I had a camp up there.
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Q. Well you indicate aLont wliere the Lurvey

Creek Placer is on here?

A. There is the Lurvey—that is the point very

near.

Q. Can you indicate on this just as a reference

—

that is the one the Judge is looking at—can you indi-

cate where that camp is? A. Yes, sir.

Q. Indicate it? A. About right here.

Q. Take a pencil and mark LP on it. Give the

Court some idea of the topography of the country

where Lurvey Placer is, the country up there—tell

us what it looks like ?

A. From the Lurvey Basin.

Q. Looking down from the B. C. Placer and off

to the right and left

.

A. This is a rocky bluff.

Q. This is the Lurvey Flat?

A. Yes, sir ; the Lurvey flats lie right here some-

where. Coming through this creek—it is a very

small creek—there is a gulch running right through

the center—drops down fifty or sixty feet into a can-

yon—first a great drop and into another little falls.

Q. At a point marked high ground—hilly ground ?

A. North of the Hile Tunnel. From there it ran

along the flat right through the flat and down over an-

other riffle here. This is very high ground down to

the B. C.
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Q. That is just between that fork and the North

Fork of the Lurvey?

A. Yes, it goes along—it does not touch the North

Fork of the Lurvey; it goes right through here be-

low.

Q, The flat is where the flume is marked on the

map ? A. This upper line.

Q. At what letter?

A. The letter is marked G.

Q. Come on down ?

A. Well, it comes through here—there is quite an

area from here down.

Q. On what claim?

A. The Marie L. Claim and empties down some-

where below here about on the line of the B. C. and

Marie L. There is quite a little pond there—com-

mences up there and goes right on across the B. C.

Placer.

Q. From the point where you were camping

—

how long did you remain there?

A. In the neighborhood of four months.

Q. From that point I will ask you how much of

Lurvey Creek could you see at the point of diversion

of the B. C. Placer, the point of diversion marked on

the map by the Alaska Perseverance—between and

above the North Fork?
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A. Well—I could not see the B. C. Placer from

where I camped ; we came out a little ways and looked

down.

Q. Could you see the other points ?

A. I could see this point along there down to

where the flats came here. The bluff is steep through

here and hides the view of the B. C. Placer.

Q. Did you know of—on Lurvey Creek in 1905,

or prior years—above where the north fork enters

the main Lurvey of any old miner's ditch?

A. Above the North Fork of the Lurvey?

Q. Yes, here is the North Fork, it is marked

North Fork—at a point above the mouth of the North

Fork and below that point did you know in 1905 in

July of the existence of any old miner's ditch there

on the Lurvey ? A. No, sir, I did not.

Q. I mean, Mr. Rea, at the point marked on the

map G. on the line?

A. You said on the North Fork—if you say the

Main Creek I will understand you.

Q. On the main creek, then?

A. On the Main Creek I know of an old miner's

ditch coming through there. Yes, sir.

Q. Have you ever followed that ditch from its in-

take?

A. Yes, clear over to Icy Creek, right here.
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Q. In July, 1905, what was its condition for carry-

ing any water?

A. I don't think it was capable of carrying any

water.

Q. When it was—how did it appear to you—had

there been any break in it 1

A. Yes, sir; a break right where this mark is here.

Q. What is the figure"?

A. It looks like a P.

Q. Directing your attention to the North Fork

and directing your attention to a point marked

flume, I will ask you whether or not in 1905 there

was any flume of any method or means of conveying

the water of the North Fork over to the miner's ditch

on the west side of the Main Lurvey at the point of

its intake at point G?

A. No, sir, I did not notice any.

Q. In July, 1905, was it possible—a physical pos-

sibility for any water of the North Fork to flow into

the intake of that old miner's ditch or flow into the

old miner's ditch at any point below the intake?

A. No, sir.

Q. Why?
A. Because the creek was twenty feet below the

intake.

Q. What was that?

A. The creek was twenty feet below the intake.
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Q. Below the surface ?

A. It could not run across there into that part of

the ground.

Q. At normal flow during the season what amount

of water is carried in the Main Lurvey Creek? In

miner's inches'?

Mr. WINN".—Same objection—no foundation laid.

COURT.—Overruled—exception allowed.

Q. Above the forks'? A. Four hundred.

Q. Above the forks?

A. About four hundred—four hundred and fifty

inches.

Q. At normal about how much water flowed in

the North Fork?

Mr. WINN.—Same objection.

COURT.—Overruled—exception allowed.

A. Two hundred and fifty probably three hun-

dred.

Q. Now, w^hen you went up on the 5th of July

how continuously was you there thereafter in 1905

when you were on the Lurvey Placer?

A. Pretty much all of my time—probably came

down twice a week for grub.

Q. In going up to and over the Lurvey Basin

—

taking the Alexander tunnel on the map for a guide
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and the points marked on the map A. P. Mill, black-

smith-shop, new boarding-house, old boarding-house

—can you indicate—the Hile tunnel and flume G.

P. H. can you indicate about what course you took

up and down that mountain from Lurvey Creek go-

ing and coming? A, Yes, sir.

Q. Indicate it I

A. As a rule I did not come up past the mouth

of the tunnel. I generally come up Jackass gulch.

I remember once going up near the mouth but I gen-

erally came up Jackass gulch over to this part of

the mine—the air-shaft of the mine—then I would

come up and strike the line of the old ditch around

the flat and come up on the Lurvey flat.

Q. Will you kindly take a pencil and trace a

course straight from where you Jackass gulch past

the tunnel—trace a course with with a continuous

line which would be your route going to and from

Lurvey Basin, and mark at the end Rea trail. Now,

during the months of June and July in traveling that

trail—could you or could you not in passing the

point of intake of the old miner's ditch see the old

miner's ditch as to whether or not water was flow-

ing in it or not ? A. Yes, I went over it.

Q. Was there during those months any water

flowing in that ditch *?
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A. Sometimes there was and sometimes there

was not.

Q. About how much?

Mr. WINN.—Object—
COURT.—Overruled.
A. iSometimes six or seven inches sometimes

more.

Q. What would make the difference in the

amount flowing through it ?

A. When it was siumner and raining very hard

and swell the creek it would overflow the main

creek into the ditch and part of it would go on

through.

Q. That was when this six or seven inches would

flow through it ?

A. Yes; eight and maybe ten inches.

Q. How did that stream act as to rising and fall-

ing?

A. Well, it takes a pretty fair storm to raise it

up very much the glacier—it is a very large slide.

Q. In the absence of any torrential effect upon

it—when it was flowing nonnal would or would not

any water flow into the old ditch?

A. No, not unless it was brought in.

COURT.—What is that?

A. Not unless it was brought in by a dam or

something.
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Q. At that time was there any dam at the point

of intake to talve the water into it'—^in June or July?

A. No, sir.

Q. What experience have you had up there in

Silver Bow Basin or on the Lurvey Creek Placer

ground in prospecting that country between Lurvey

Creek Placer down the side of the basin to Gold

Creek below the B. C. Placer?

A. I have had a great deal of experience—I have

traced up very near every ledge found up there.

Q. Traced in what way ?

A. By panning and tracing.

Q. Do you know whether or not that Lurvey

Creek Basin has ever been mined successfully for

placer gold?

Mr. WINN.—Objected to as incompetent and im-

material no connection with this water right.

COURT.—Overruled and exception allowed.

A. Yes, I have heard so.

Q. What is the character of the bedrock of the

Silver Bow Basin on the B. C. Placer and from the

B. C. Placer to the Lurvey Creek Placer—give us an

idea?

Mr. WINN.—Object—no foundation laid.

COURT.—Overruled and exception allowed.
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A. There is quite a number of different kinds of

bedrock, I would have to go over considerable

ground.

Q. That is what we want you to do?

COURT.—We don't want to go into bedrock and

geological fomiation.

Mr. ISRAEL.—I want to show that this is placer

ground. I do not desire to leave myself open to the

attack that it is not placer ground.

COURT.—Very well.

Q. You can go back there—you never prospected

ontheB. C? A. Yes, sir.

Q. Prospected on the B. C. Placer?

A. Yes, sir.

Q. Tell the Court how you prospected—how ex-

tensively you prospected and what was the result

of the prospecting—the result you obtained?

Mr. WINX.—We object to that.

COURT.—On the B. C. Placer?

A. Yes. I prospected the creek traced the lode

above along the stream and traced it along. I took

a pan and went to the bedrock—fctund gold—con-

siderable—^found out where it was regular and then

went on vc^ a little further and prospected again.
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Q. Can you give us any idea of the maximum

and minimum result of your panning on the B. C,

in tracing for ledges above f

A. I could approximately.

Q. Yes.

A. I found from what you might say a cent to

half a dollar to a pan—when I got into a crevice

near the ridge or got into a good spot I sometimes

got some heavy gold probably fifty cents other times

not so much, but on an average I would get prob-

ably six or seven cents to the pan.

Q. What is the character of that bedrock is it a

kind of erosion—how is it ?

A. It is flake stone up on edge across where the

creek comes down over it—across it and formed

natural riffles.

Q. What is the character of the rock?

A. Slate.

Q. What is next to the bedrock if anything?

A. Next to the bedrock is a kind of conglomera-

tion of mud, small rock very heavy—a conglomera-

tion of recent glacier—above that there is gravel,

stumps, and brush and earth of all description.

Q. About what distance did you find bedrock be-

neath the surface ?
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2V. Sometunes sink a foot and a half and some-

times I would sink four feet.

Q. As a practical miner—placer miner—liow is

it 23ractical to go about mining that ground for placer

gold?

A. I should construct a dam and put in a bedrock

drain in the first place and by sluicing it off

—

-put

water in the sluice-boxes and riffles and finally I

would take up the bedrock—it would be necessary

to take up a great deal in order to get all the gold in

it.

Q. Why?

A. It is of such a character—the stone one edge

it would be impossible to get the gold out without

taking up the surface of the bedrock and putting it

through the sluice-boxes.

Q. What is necessary to be done before you take

up the bedrock? A. Why to pick it all up.

Q. How would you get rid of the surface ground

the glacial deposit ?

A. By putting it through with a hydraulic giant

and water sluice it.

Q. Now, then, Mr. Rae, state whether or not to

successfully placer mine the B. C. Placer it would be

necessary to use all the water to the amount of 1,000

inches—I will withdraw the 1,000 inches—use all

the water that noiTually iiowed in Lurvey Creek—in
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the creek where it cross the B. C. Placer during the

season?

A. Yes, I should judge it would be nearly every

drop.

O- I will ask you if in the normal state it could be

successfully used if it was in the same condition?

A. Yes, sir.

Q. You say you went to the basin about the 5th

of July? A. Yes, sir.

Q. Do you or do you not know when the diver-

sion was made on the B. C. Placer by a dam and

flume?

A. It was made prior to my going there—I don't

know when it was made.

Q. It was there when you went there on the 5th

of July? A. Yes, sir.

Q. What was being done, if anything, with the

water when you went up there on the 5th of July ?

A. I don't know—they were working down there.

Q. You did not go down to see ?

A. I did not go down to see.

Q. Were you up in Silver Bow Basin in the vi-

cinity of the B. C. Placer in 1906? A. Yes, sir.

Q. When?

A. I was up there all summer in 1906—all around

that part of the country.
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Q. Where was you camped?

A. Camped on the B. C. Placer,

Q. Indicate on the map about what point %

A. Yes, sir, I believe so—I was about here—this

side of the creek.

Q. On the north side of the creek near the east

side line ?

A. Yes, no not near the end line—I don't know

exactly I can't tell.

Q. On the north side of the creek?

A. Yes, sir.

Q. How long was you camped there?

A. I was camped there from June until October.

Q. During that time did you see any blasting

done there ? A. Yes, sir.

Q. During that tune state whether or not you

know whether any sluice-boxes or sluice-head of the

B. C. people was situated? A. Yes, sir.

Q. Where was the blasting in reference to them?

A. At the head of the sluice-boxes.

Q. How was it conducted?

A. The blasting?

Q. Yes.

A. I never went over there to see but I heard

them yell fire and whenever I was in camp I got out.

Q. Do you know anything about their manner of

digging their holes ?
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A. I don't know that—they were up on—prin-

cipally along the face of the rock and the rock scat-

tered around considerably.

Q. Come around where you were?

A. Lots of them—not where I was working.

Q. They did not have any special time for blast-

ing?

A. I always expected them before dinner—that

is the time I would notice it.

Q. Did they have any regular time for doing that ?

A. I was not there all the time—I was working

above—I was not on that part of the creek. I was

working about half a mile from there.

Q. Where?

A. I was working about half a mile from there.

Q. I will ask you this one other question—at the

time when there was a diversion on the B. C Placer

on the 5th of July, 1905, I will ask you if there was

any diversion of the water above the McFarland di-

version near to or about the forks of the Main Lur-

vey and the North Fork or as far up as the Lurvey

cabin? A. No, sir.

Q. Can 3^ou give us any idea Mr. Rea was the

physical condition of that old miner's ditch was at

that time when you went up there ?

A. The ditch was practically filled up—it was

just an old, abondoned ditch.
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Q. Was it clean in the bottom?

A. Coarse gravel in part of it.

Q. Your trail in going up Icy gulcli, you say, fol-

lowed Jackass gulch some and struck it about near

point P ? A. Yes, sir.

Q. Then struck up to the old ditch?

A. Yes, sir.

Q. At point P what is the character of the coun-

try as to being level or otherwise?

A. There is a jum]3 off.

Q. What was the condition of the old miner's

ditch at the jump-off up there at that point ?

A. An old box—sometime an old flume and what

was some of the old boards piled up on the side of

the ditch at that time.

Q. Any flume? A. No flume.

Q. Could the water get across?

A. Impossible.

Q. Where did the water go when there was any?

A. When it came through it came over a little

this side a little north of the jump-off marked on the

map and into the gulch below.

Q. Could you get or form any indea in 1905 from

the looks and condition of this old flume—the old

boards lying there in the ditch as to how old they

were? A. How old to me?
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Q. Yes.

A. They must have been very old in my opinion.

Q. What do you say?

A. They were rotten.

Q. How long would it take them to reach that

condition?

A. Eight or ten years, I suppose, before they

would rot that way.

Mr. ISRAEL.—Take the witness.

Cross-examination.

Q. (Mr. WINN.) Are you interested in any way

in this litigation ? A. No, sir.

Q. Are you and Torndyke interested in any prop-

erty in or about this property %

A. I guess probably Thorndyke is; I am not.

Q. Are you interested in any property with

Thorndyke or McFarland?

A. No, sir; none whatever.

Q. No interest in the property?

A. None whatever.

Q. One way or another?

A. None whatever.

Q. As I understand it, you had propertv that you

have located where is it on this exliibit?

A. Is about what locality ?
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Q. On tliis exhibit No. 1, where is jour property

which you were Avorking at the time you say you

were camped on the B. C ?

A. I was not working—I was working on your

property right above the Lady Bess and Marie L.

Q. You was not doing assessment work?

A. In 1906?

Q. I ask you where you was working when you

camped on the B. C. Placer in 1906?

A. Where?

Q. Here is the mill—here is the fraction and here

is the 8olo.

A. I should judge twelve hundred feet from this

fraction over here.

Q. Twelve hundred feet from the fraction which

joins on the Hannah lode claim? A. Yes, sir.

Q. Still further up the hill ?

COURT.—North? A. Yes, sir.

Q. Now, in the year 1905 you were doing assess-

ment work for Gillette and myself in some of the

claims referred to on this Defendant's Exhibit No. 1,

and it was during that year that you say that 3^ou

passed over and in and about the old ditch which

you have been questioned about quite frequently.
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About how many times did you pass in and over this

old ditch during the summer of 1905 ?

A. Before the trail was up probably twice a week.

Q. That was in 1905? A. Yes, sir.

Q. What do you mean before the trail was broke

up % A. The trail was broke up later on.

Q. What broke it up ?

A. I believe the Perseverance people did it.

Q. What was the Perseverance people doing to

break up the trail in Jackass gulch?

A. I don't know anything about it being in Jack-

ass gulch—you go further up.

Q. I mean the trail that leads up Jackass gulch

—

that was the trail you say you used and going on

over up on that same trail you say it was broken

up, where was it broken up ?

A. At a point on the Lady Bess claim.

Q. The Bess Lode claim? A. Yes, sir.

Q. About what place—can 3^ou indicate it on this

Plaintiff's Exhibit No. 1, about what point this trail

which you traveled over was broken up during

the year, 1905? A. In 1905?

Q. Yes, sir.

A. Just about where the letter L. is—between P
and L.

Q. On the Bess Lode claim ? A. Yes, sir.
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Q. What were the Perseverance people doing to

break it up %

A. I think in the first place, they broke it up by

a tramway over it—the next place in hauling stone

to the upper shaft—the air-shaft and the next place

they broke it up getting lumber up to the flume here

—

they have already put one in and built a dam, etc.

Q. Was you about their mill and between their

mill and where they have put in their dam on Lurvey

Creek during the year 1905 ?

A. I will have to ask you two or three questions.

Q. I mean the intake of the Perseverance flume.

Were you in or over the ground—that country—those

places ?

A. In the mill—I was not frequently. As I told

you, I would come off up the gulch, Jackass gulch,

above the mine and I passed frequently over where

they have now got a dam and fliune built.

Q. You say in the summer of 1905—that there

was not any water—I will withdraw that question.

I will ask you to look at Defendant's Exhibit No. '±

and ask you if you recognize that as being a photo-

graph of the premises up there about the intake of

the Perseverance company's flume?

A. Yes, sir.

Q. Do you see anything on there that looks like

the old ditch which you have been testifying about ?
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A. Of course I know where it was.

Q. Could you see anything there which you can

indicate to the Court which looks like it?

A. Yes, sir.

Q. That is the same ditch that you went up and

down frequently during the smnmer of 1905 ?

A. Yes, sir.

Q. That ditch commenced on Lurvey Creek about

where the dam is shown on this exhibit and extended

on and about to where the little tunnel on the Bess

Lode claim—during 1905 %

A. It came around that way.

Q. Have you not noticed frequently when you

went up there in 1905, that water was coming down

from that ditch and over some little falls and into

a natural ravine until it was again picked up

—

A. Sometimes I seen water and sometimes I did

not.

Q. You know as a matter of fact that during the

year 1905, the Perseverance company was taking

water through that ditch—that water was being taken

through that ditch came down over the falls toward

the tunnel on the Bess Lode and then took it down

to be used in the boarding-house and blacksmith-

shop? A. I don't know anything of the kind.
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Q. Were you during the simuner of 1905, in tlie

boarding-liouse ? A. I was once.

Q. Were you in the blacksmith-shop?

A. I don't believe I was.

Q. You won't swear that what I said is not a

fact then?

A. I mil swear that it is not a fact. I did not

notice it.

Q. I want to know if you are willing to swear

that during the sunnner of 1905, that the Persever-

ance people did not take the water from this ditch

which I have just described and which 3'ou referred

to and which was afterwards taken up and carried

from that ditch to a little ditch from which it was

taken down into the Perseverance blacksmith-shop

and boarding-house and was there used all summer?

A. Why, no, I don't laiow anything about it.

Q. Then when you swear that sometimes you saw

some water going through this old ditch and some-

times you did not—I understood you swore that it is

a fact—that sometimes the water was not flo^^dng

through it?

A. That is exactty what I say
;
3^ou imderstood me

right.

Q. If the Perseverance company was using that

water for the purpose I have indicated all during that
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summer then, then what you said—when you said that

the water was npt at all times in some quantity flow-

ing through that ditch is not true?

Mr. ISRAEL.—Object—it is not a proper h3^o-

thetical question.

COURT.—Objection sustained.

Q. During the year 1905, do you know who per-

formed the labor on the Lady Corson and the Bess

Lode claims'? A. Lady Corson and Bess?

Q. Yes.

A. I believe Red Sinclaire and Jim Gallin.

Q. The Lady Corson is the claim which joins the

east end line of the Bess Lode claim as exhibited on

this map? A. On the east end line.

Q. The east end line? A. Yes, sir.

Q. I will ask you if you know it to be a fact that

during the summer of 1905, that Alex Nado—^who

was foreman or working in some capacity for the

Perseverance company—did not have considerable

trouble with Gallin and Sinclaire dumping some dirt

in Lurvey Creek and making the water mudd}^ so

that they could not use it at the Perseverance com-

pany's camp?

A. I don't know anything about that.

Q. You don't know anything about that?

A. No, sir.



328 V. M. Thorndyke et al. vs.

(Testimony of Don S. Rea.)

Q. Do you know whether or not in the summer

of 1905—that right above the Perseverance Com-

pany's mill that there was an excavation made for a

pipe-line—a ditch cleared out and a pipe put in*?

A. Yes, I know of a ditch line ran there in 1905.

Q. Did you know in 1905, that the Perseverance

company was putting in a new boarding-house'?

A. Yes, sir.

Q. And graded off that foundation for a millsite ?

A. Yes, sir.

Q. How do you fix the time that you went up there

on the 5th of July on the B. C.—was that in 19051

A. Yes, sir.

Q. Right after the fourth of July?

A. Yes, sir.

Q. Had Mr. McParland located his water right

at that time on the B. C. Placer—put up his notice.

A. I saw his notice where the water came over

from the main Lurvey Creek a stake put up I went

do^^Ti and looked at it and seen that it was McPar-

land 's water right stake up there that day.

Q. On the 5th day of July, 1905?

A. Yes, sir.

Q. Can you tell me about where this notice of

McParland was posted on the 5th of July, 1905, on

theB. C.Placer?
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A. Yes, sir, it was a little north of the creek.

Q. Can you point out and designate on the map

—

Plaintiff's Exhibit No. 1? A. Right here.

Q. That is the McFarland notice %

A. Yes, sir.

Q. I said the B. C. Placer?

A. I know they were working down there. That

is the first time I noticed the notice—I told you was

up there.

Q. I thought probably you or I was mistaken.

Then you did not see the notice on the B. C. Placer?

A. No, sir, I was not looking after their busi-

ness—I did not go down there to see anything about

it.

Q. What were you doing there in the summer of

1905, on the B. 0. Fraction?

A. I was tracing the zone—a continuous zone

runs through that country.

Q. In 1905? A. Yes, sir.

Q. How much panning did you do on the B. C.

Fractional claim in 1905, prior to the McFarland

location ?

A. Prior to the McFarland location—I did not

do anything in 1905, but in 1904 and 1903, 1 did.

Q. When did you do that panning ?

A. In the summer of 1904 and also in 1903.
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Q. That was before McFarland knew anything

about it? A. Yes, sir.

Q. Did you know that it was vacant in 1903 ?

A. No, sir, I did not ; if I had I would have taken

it up myself.

Q. When did you find out that it was open for

location?

A. When Jim Clark told me he had found a frac-

tion and had taken it up—sometime in July, 1905.

Q. Now, when you testified about the boundaries

of the B. C. on direct examination, you did not know

of your own knowledge—you did not know anything

about the boundaries except what some one told you ?

A. Just by Clarke, Thorndyke and McFarland.

I could see where the brush was cut out, but I did not

go over and examine the lines to see if they were all

right or not. ' vr^

Q. You don't know whether all this northerly

portion of the B. C. Fractional claim as indicated on

Plaintiff's Exhibit 1 is a claim owned by George

Bach and known as the Martin?

Mr. ISRAEL.—^.Objected to as incompetent, irrele-

vant and immaterial and not cross-examination

—

whether it is claimed by George Bach or anybody

else.
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COURT.—Overruled.

Mr. ISRAEL.—Except.

A. I don't know anything about it.

Q. Youdon'tl A. I knew about it in 1906.

Q. You knew that back in 1906, somebody else

was claiming a large portion of the northerly half

of the B.C.?

Mr. ISRAEL.—Objected to as incompetent, irrele-

vant and immaterial—not cross-examination—not

directed to any issues in the case.

COURT.—Overruled.

Mr. ISRAEL.—Except.

A. I don't know—I never thought it was worth

my while—I don't know where the posts are.

Q. How did you find out there was a conflict be-

tween McFarland and those people?

A. From general talk around the camp.

Q. You and Mr. McFarland are pretty close

friends? A. We have been.

Q. Also you and Mr. Thorndyke ?

A. Yes, sir.

Q. It was general talk around the creek that there

was some conflict between McFarland and Bach about

this particular piece of property?

A. I never inquired into it—I heard some talk.



332 C. M. Thornduke et al, vs

(Testimony of Don S. Eea.)

Q. Now, this blasting which was being done on the

creek by the Perseverance people while you were

there in the summer of 1906—if a large portion of the

northern part of the B. C. Fraction is included

within the Martin claim then the blasting would be

on the Martin claim and not on the B. C. at all?

Mr. ISEAEL.—Incompetent and not cross-exam-

ination.

COURT.—Yes, he may show where it is.

Q. Just point out on the B. C. Fractional claim

where this blasting by the Perseverance company

was done in the fall of 1906.

A. From the mine—I should judge it to be some-

where in here.

Q. Some place near the B. C. boarding-house?

A. A little above, but I don't know the line ex-

actly.

Q. You at that time was just camping on the

ground and not steadilv at work ?

A. No, not steadily at work.

Q. Looking after your own property?

A. Yes, sir.

Q. How did you come to do this panning for Mc-

Farlandin 1906?

A. I never said I done any panning for McFar-

land.
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Q. When did you do that?

A. I have already told .you in 1903, 1904, and

1906. :-l'M

Q. Why did you keep it up in 1905 and 1906'?

A. I told you I had been tracing up the zone

across through the country—a paystreak—a pay

zone. I was trying to trace it up over the hill. I

had been there once and got all kinds of colors and

I went back to that point where I could get the col-

ors at that time.

Q. Then a^ou followed it up to make a location ?

A. Above; yes, sir.

Q. Make a discovery and did make a discovery

and locate a quartz-claim above—yourself?

A. Yes, sir; I did.

Q. McFarland and Thorndyke there?

A. I did not notice whether they were or not.

Q. How deep is the bedrock on the B. C. Placer?

A. From eighteen inches to ten and twelve feet.

Q. How does the bedrock stand?

A. Some places there is a nicely defined ledge of

quartz standing up here and some other places a

slate strata straight up.

Q. Any quartz bedrock there?

A. Yes, sir.

Q. What is a quartz formation ?
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A. There is a good quartz zone running through

the countrj^

Q. I believe you testified that the B. C. Fractional

claim was a valuable piece of placer ground ?

A. I judge it to be.

Q. In your opinion it is? A. Yes, sir.

Q. Suppose parties had worked on there two sea-

son and got out less than one ounce of gold, what

would you say then as to whether it was a valuable

piece of property?

A. I would say they had not worked it success-

fully.

Q. Mr. Thorndj^ke is a good miner, and McFar-

land is too ?

A. I think Thorndyke is a good miner—

I

don't know anything about Mr. McFarland.

Q. You know Mr. Thorndyke is ?

A. I know Mr. Thorndyke is a good engineer and

a good all-around miner.

Q. There is one thing I desire to question you

about and that is this trail that goes up Jackass gulch

and then on up to Lurvey Basin, that is the trail you

traveled over i^articularly in 1905 in coming down

and returning to your place up there?

A. Yes, sir.
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Q. What portion of this old ditch that has been

referred to here as being used by the Perseverance

Company to take the water down to be afterwards

picked up and conveyed to their boarding-house and

blacksmith-shop—did you necessarily have to travel

in that old ditch ?

A. I indicated it by a lead-pencil mark on the

map.

Q. You have penciled it out in black lines that is

traced here ? A. Yes ; that is right.

Q. Then this line commencing at the letter P and

running near letter I along Icy Gulch is that the line

indicated there as being part of the trail?

A. As near as I can remember.

Q. Then you say you went up—followed up the

ditch on this old trail ? A. Yes, sir.

Q. From a distance from P on up to where the

black line commences is a double red line ?

A. Yes, sir.

Q. Near the Hile tunnel?

A. Yes, I went up pretty near the Hile tunnel.

Q. Are you sure?

A. I am sure that it is not on the trail now.

Q. That is the trail }^u traveled?

A. Yes, that is the one I remember.
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Q. Did you see whether or not the Perseverance

Company had a dam in on that creek then ?

A. I could not help seeing it—they had a dam in

1905.

Q. Do you swear then, Mr. Eea, that the Perse-

verance Company did not have a dam in Lurvey

Creek about where it is now ? A. In 1905.

Q. They did not have it

—

A. At what time ?

Q. In June and July? A. No.

Q. Not until October of that year? A. No.

Q. Then you swear that there was no dam during

the months of June and July or up to October, 1905

—

no dam in Lurvey Creek in or about where the pres-

ent dam is?

A. Up to the latter part of October.

Q. Was there one there in the last part of Octo-

ber? A. Yes, sir.

Q. Who put it there?

A. The Perseverance Company.

Q. What time in October ?

A. Some time the latter part of October—first of

September, I would not be sure.

Q. Were you working up there in the latter part

of October, 1905?

A. No, I was not working up there, I was up

there.
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Q. What was you doing up there?

A. I was prospecting.

Q. Any snow on the ground the latter part of Oc-

tober? A. Some snow on the ground.

Q. How often was you up there ?

A. I was camping up there.

Q. Camping up tliere ?

A. I stayed in that country until the latter part

of October.

Q. Do you know what date you came down?

A. I do not remember now.

Q. Don't you know that in the summer of 1905

that this trail was torn up, Mr. Rea, by the Persever-

ance people in order to put their pipe-line down?

A. Yes, sir, I knew it.

Q. And I believe you stated that you did not know

what work was being done on this pipe-line and ditch

down near the Perseverance mill in the summer of

1905?

A. No, I did not know anything about it.

Q. Just another word about the work of McFar-

land on this claim. How much earth was moved in

1905, by McFarland—do you know?

A. I never examined it.

Q. You did not pay any attention to it?

A. No.
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Q. Are you sure McFarland was there working

prior to July 5, 1905 ? A. I saw them there.

Q. If it was not done until the latter part of

July, 1905, might you not be mistaken about them

working there ?

A. No, I seen them working there.

Q. Were you camped there prior to the 5th of

July? A. No.

Q. Did you camp there on the 5th'?

A. I moved over on the 5th of July.

Q. They were working there then?

A. Yes, sir.

Q. Was McFarland there ? A. Yes, sir.

Q. Thorndyke? A. Yes, sir.

Q. Who else? A. Kelly.

Q. Who else? A. Frank Shelton.

Q. What were they doing?

A. Picking and panning—digging.

Q. Did they have a dam in on Lurvey Creek?

A. I don't know.

Q. Did they have a hose or hydraulic pipe there?

A. I did not see any—I don't know.

Q. Did they have any flumes or sluice-boxes?

A. I don't know.

Q. Did you see them after they were put in?

A. YeSi sir.
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Q. About where were those sluice-boxes put in

—

can you tell where the^^ were put in?

A. Yes, sir.

Q. Near the point marked C.

A. Somewhere there—I don't know exactl.y—

I

cannot tell from that part of the map. Thereabouts,

that is where the boxes were and where they were

blasting is there.

Q. You were around over this ground the Lady

Corson in that vicinity during the 3^ear 1905—you

were up there as early as 1903, 1904 and 1905 %

A. Yes, sir.

Q. When was you working for the Jualpa com-

pany? A. 1903.

Q. What year was it you assisted in locating the

Solo and the Solo No. 1?

A. In the fall, I think, in 1903.

Q. That Solo claim covers the identical ground

that the Marie L. covers ?

A. That is what I tliink it does.

That is all.

Redirect Examination.

Q. (By Mr. ISRAEL.) You did not know where

those claims were ?

A. Since that time I have found out I know where

it is now.
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Q. This claim lie spoke about as the Lady Corson

is on the east? A. On the east—yes.

Q. The Bess Lode claim and call your attention

to here—there seems to be marked Perseverance

Three and Four are those the same claims ?

A. Yes, they are the same claims.

Q. Were you doing the work that year for the

Jualpa company or the Alaska Perseverance com-

pany? A. I was doing work for the Jualpa.

Q. Who was attending to the work for the

Jualpa company? A. I don't know.

Q. At that time Judge Winn was attorney for

the Jualpa company ? A. Yes, sir.

That is aU.

Mr. ISRAEL.—At this time I desire to offer the

local laAYS and rules adopted by the mines of Harris

Mining District in 1882. These records were first in

recorder's office in the original minute-books of the

Harris ]\iining District in 1888 and Book A of their

records. They were published in pamphlet form by

Delaney & Gamble, attorneys-at-law, some years

later, and I desire to ask if counsel they will require

us to send for the commission to prove them or al-

low it to be understood that this is a correct copy.

This pamphlet is undoubtedly familiar to counsel.
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Mr. WINN.—We do not feel like waiving anything

in this matter. We have not compared them and do

not know that they are exact copies.

Mr. ISRAEL.—We will have to call the commis-

sioner then. Call Mr. Folsom.

H. H. FOLSOM, a witness called on behalf of the

plaintiffs, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. HELLENTHAL.) What, if any, of-

ficial position do you hold in this district ?

A. Conmaissioner for Juneau precinct.

Q. As such are you the district recorder of the

Harris Mining District in this precinct?

A. Yes, sir.

Q. As such you are the custodian of the records

of the Harris Mining District % A. I am.

Q. Have you in your possession as such recorder

those books'?

A. I don't like to let those books go out of my pos-

session—I desire to preserve them, if possible.

Mr. ISRAEL.—We ask permission to substitute

certified copies.

Q. Of such records—the records of Harris Min-

ing District in the years 1880 to 1881 ?
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A. Yes, sir.

Q. You may state how that record is designated?

A. On the back '

' 1 Lodesl. '

' On the face " No. 1

Lode claims, Placer, Water, Town Lots & Deeds,"

also 1880-1881 A.

Q. Have you also the record from 1881 to 1888

—

the minute-book of the miner's meetings?

A. I have.

Q. How is that designated?

A. "Minute Book Harris Mining District, Aug.

1881 to Feby. 1888."

Q. How did those books come into your posses-

sion?

A. Records I found in the office when I took the

office.

Q. Part of the records of the record's office?

A. Yes, sir.

Mr. HELLENTHAL.—We desire to offer in evi-

dence portions of the foregoing record commencing

on page 38 up to and including page 50.

Prior to that we desire to offer in evidence this

portion of Book A. I offer in evidence that portion

of Book A commencing at page O^/o or 1 up to and in-

cluding page 5 of this book.

COLTRT.—You have been designating that as book

A it is marked on the outside Book 1. Which one do

you mean?
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Mr. HELLENTHAL.—Book 1—the organization

of the district.

Mr. COBB.—We object to it first because its con-

dition has not been sufficiently proven, and second,

that it has been entirely substituted by the act of

1900 authorizing and making it the duty of the Dis-

trict Court to mark out the recording divisions.

Mr. HELLENTHAL.—It is not offered for that

purpose.

Mr. COBB.—There is no foundation laid for its

authenticity. This purports to be the minutes of a

meeting of the miners and discoverers of the Harris

District discovered on October 4th, 1884. Situated

in Alaska Territory about eight miles north of the

Taco River. The following local laws were adopted

by us in the absence of civil or territorial law for the

purpose of mining said district consisting of gold and

silver gravel mines and quartz lodes. It shows upon

its face that it is merely a temporary organization.

COURT.—Objection overruled.

Mr. HELLENTHAL.—Commencing at page 38

and up to and including page 46.

Mr. WINN.—We object to that as incompetent,

irrelevant and immaterial, not sufficient foundation

laid for the introduction of the same. It is shown
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upon its face that it is a temporary arrangement

made among certain men and lias no force or effect

so far as this case is concerned. It has been substi-

tuted by other legislation since then, and have no

force or effect whatsoever at the present time, and

has no bearing on the issues of this case.

COURT.—Overruled. It may be a/dmitted.

(To be substituted b}^ certified copy and marked

Plaintiff's Exhibit No. 16 hereto attached.)

Mr. HELLENTHAL.—I think this little book—

I

would like to have it preserved in the record and al-

low the little book to be substituted.

Mr. WINN.—We would have to object to that.

Mr. HELLENTHAL.—We offer this certificate of

Mr. Hoyt. It is a certificate in the back of the

pamphlet.

Q. (By Mr. ISRAEL.) Have you ever compared

that book with the original records ? A. No.

Q. Do you know the signature of Mr. Hoyt "I

A. I have seen what purported to be his signa-

ture.

Q. Well, he was the recorder? A. Yes, sir.

Q. Look at that signature—is that Mr. Hoyt's

signature ?
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A. It looks very much like the signature I have

seen through the records. I assume that is his sig-

nature.

Mr. WINN.—Object to that, no foundation laid.

It is not a proper certificate or certified copy, and

nothing pertaining to the record, and is not in such

form that it is admissible in evidence.

COURT.—The objection may be overruled and

counsel may take such steps as they desire to have it

compared, and when it is found to be a copy of the

original it may be admitted.

Mr. COBB.—You are offering this—a copy of

both?

Mr. HELLENTHAL.—A copy of both.

Q. (By Mr. HELLENTHAL.) As recorder you

have in your office and in your custody the records of

the Harris—the Juneau recording district up to

date?

A. I have records there which purport to be such

records. Whether I have all or not I could not say.

Q. What, if anything, has been done in the way of

recording from time to time in the way of record-

ing notices of location of water right?

Mr. WINN.—Object to that as incompetent,'"irrel-

evant and immaterial and not the best evidence.

COLLET.—Overruled and exception allowed.
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Mr. HELLENTHAL.—I presume the records

themselves would be the best evidence, but they are

all through the records since 1882.

Mr. WINN.—Same objection.

COURT.—Overruled and exception allowed.

A. Since I have been in office there has been a

great many records of the location of water rights

filed with me, and in examining the records prior to

my taking possession of the records I find notices of

location of water rights recorded.

Q. From time to time? A. Yes, sir.

Q. Without any appreciable lapse of time?

A. I think so.

That is all.

Cross-examination.

Q. (By Mr. WINN.) Have you found in the of-

fice of the Juneau Recording District any other books

pertaining to the organization known as the Harris

Mining District—^the organization—an}' meetings of

that body except those shown in those two books of

which certain portions have been offered in evidence %

A. I do not know of any others.

Q. There is no other record then?

A. I could not saj" as to that. I have not made

any special examination for that purpose.
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Q. What is the last date that you can find- that

any meeting was held by the miners of the Harris

Mining District as a body for the purpose of making

any amendments or passing any by-laws or transact-

ing any business % Just tell me from that book when

the last meeting of that kind was held.

A. I could not do that—I have not made any

search or examination of the record for that purpose

at all.

Q. As a matter of fact, you don't know whether

that organization, if it ever existed, transacted any

business at all since the date which it appears that

something was done in connection with the organ-

ization in this book 1—the minute-book of the Har-

ris Mining District which bears date Februar}^ 12,

1885. Is not that the last official act and deed which

appears to be of record in your office pertaining to

this organization?

Mr. HELLENTHAL.—We will interpose an objec-

tion to that. The question is whether the law con-

tinued in force, and not whether the miners con-

tinued to hold meetings.

Mr. WINN.—That is the last entry in the book.

A. I could not say without examining the books

I was not present at any of the meetings.
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Q. I will ask you to examine it and see if that is

the last entry made in the minute-book which you

have there?

A. From the page 3'ou have shown me I find it

^vritten up to page 92, but I could not answer that

without running the pages over.

Q. What date does that purport to be?

A. The last date entered in this book—page 92

—

February 11, 1888.

Q. That appears to be the last entry made in

that book? A. Yes, sir.

Q. That book which you are testifying from is

only about half are filled with the minutes, the others

are blank. .^' ;• ^^i]

A. I should say probabh' a third of the pages

—

the}' are not paged.

Q. About a third filled in?

A. I should say about that.

Q. Two-thirds not filled in? A. Yes, sir.

Q. The other book—call your attention to Xo. 1

of Placer and water—I will ask you when was the

last transaction in this concerning this organization

if it ever existed, known as the Harris Mining Dis-

trict, of holding an}^ meeting or transacting any busi-

ness so far as that book of records is concerned?

A. The last entry in this book seems to be March

31, 1881.
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Q. About what is that entry ^

A. It is the entry of a notice of the location of a

town lot in the town of Rockwell, Alaska.

Q. The town of Rockwell was what is now known

as Juneau, Alaska '? A. The records show that.

Q. Is that full, or is there some space left—the

minute record?

A. Each page seems to have some writing on it.

Q. Each and every page in the book full?

A. Yes, sir.

Q. How long have you been recorder in the

Juneau Recording District—the Harris Mining Dis-

trict % A. Just, nearly seven years.

Q. Has there ever been such an organization

known to you, Judge Folsom, as an organization of

the miners of Harris Mining District since you have

been here?

A. I do not know of any organization of miners

under that name.

Q. There has not been any paper of that nature

or kind filed for record or offered to you showing the

proceedings or the minutes of any meeting of any

such a body since you have been there, have there?

A. I might explain that the miners seem to have

gotten it into their heads that what was known as

the Harris Mining District embraced the Juneau Re-

cording District, even went so far as to think the
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Juneau Recording District extended into the Porcu-

pine and took in Skagway, and notices would be sent

from there and state that the claims were in the

Harris Mining District—^Windham Bay, too.

Q, What I meant is this—has there been any fil-

ing of the proceedings of an organized bod}^ b}^ the

Harris Mining District recorder?

A. Nothing of that kind.

Q. The fact of the business is that these notices

will come from almost any place marked Harris Min-

ing District?

A. More used to come that way than now.

That is all.

Redirect Examination.

Q. (By Mr. HELLEXTHAL.) What meeting

was you just going to tell about when Judge Winn

interrupted you?

A. I was going to say that what was known as

the Harris Mining District by some of the miners ex-

tended down to Windham Bay—what is locally

known as the Windham Bay Mining District.

Q. The notices even at this time when sent in to

you describe the property as being in the Harris ]\Iin-

ing District ?

A. It is a conmion term used here.

That is all.



J

The Alaska Perseverance Mining Company. 351

(Testimony of H. H. Folsom.)

Recross-examination.

Q. (By Mr. WINN.) They came up from Por-

cupine and Berner's Bay also?

A. Yes, I think they came up from Berner's Bay

too—of course I have not very recently.

Q. Youused to receive them?

A. Yes, sir.

Q. (By Mr. LAFOON.) Is the term ''Harris

Mining District" used in reference to the territory

from which they came or the organization here %

A. It does not seem to have any reference to the

original locality; they seem to come from every-

where.

Q. Does it have reference to the territory or or-

ganization ?

A. The only thing that I know about it is that

the notices came in and described the claims as being

in the Harris Mining District.

Q. Your records do not purport to be district rec-

ords, do they—they are general records ?

A. They are general records of the Juneau Re-

cording District.

Q. And that is not coexistent with the Harris

Mining District %

A. Not as it was originall}^ bounded.

That is all.
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(J. (By Mr. ISRAEL.) The Harris Mining Dis-

trict is within what is now the Juneau District ?

A. It is within the Juneau Recording Precinct.

That is aU.

Mr. ISRAEL.—I would like to ask about a matter

of practice. Is it necessary to read this record at

this time?

COL^RT.—The records may be considered read.

Mr. WINN.—We waive the reading and reserve

our objection and exception to the introduction of

them.

Mr. ISRAEL.—We will call Mr. Bobridge.

C. BOBRIDGE, a witness called on behalf of the

plaintiffs, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. HELLENTHAL.) Where do you

live? A. Douglas, Alaska.

Q. How long have you lived in this community ?

A. About twenty-one years.

Q. What year did you come here ?

A. In the spring of 1886.

Q. Where did you come to at that time?

A. Juneau.
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Q. How long did you live in Juneau and vicin-

ity? A. About five or six years.

Q. Where did you go then ?

A. Over to Douglas.

Q. Where do you live over there on the island ?

A. Douglas principally.

Q. Eight across the channel from Juneau?

A. Yes, sir.

Q. You have lived from 1886 to the present time

in Juneau and Douglas Island, which is right across

the channel from Juneau ? A. Yes, sir.

Q. Are you familiar with the relative extent—do

you know where the Harris Mining District is ?

A. I know something of the outlines of it, yes, sir.

Q. Are you familiar in a general way with the

rules and customs of the'district ?

A. Yes, sir.

Q. State whether or not 3^ou are familiar with the

code of laws relative to the location of water and ac-

quiring water by appropriation ?

Mr. WINN.—They introduced the rules and I as-

sume that they will have to stand by them.

COURT.—Overruled.

A. Yes.

Q. Were those rules in force when you came into

this country?
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Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not the best evidence.

COURT.—Overruled.

Mr. AVINN.—Allow us an exception. •

Q. What is your business ?

A. Prospector and miner.

Q. Do you know of these rules and regulations

and customs being observed by prospectors and

miners ?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial.

COURT.—I think he ought to be made to show

what the rules are—what he knows about the rules.

Q. I am speaking Mr. Bobridge about the rules if

any there be in reference to the acquisition of a water

right by appropriation ?

A. Yes, sir.

Q. Are you familiar with that set of rules?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not the best evidence.

COURT.—Overruled and exception allowed.

A. Fairly well
;
yes, sir.

Q. What rights are acquired under those rules,

if any?
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Mr. WINN.—Objecit to that as calling for a con-

clusion.

COURT.—Sustained.

Q. What is the general tenor of those rules and

regulations ?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not the best evidence.

COURT.—Overruled and exception allowed.

A. Wh}^—record—to appropriate water you was

supposed to get a record of it, and I think within

about twenty days you are supposed to begin work

and continually work, with the exception that you are

actually interrupted by the weather, and continue

through the mining season. The water had to be ap-

propriated and used during the mining season.

Q. When were those rules in force?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not the best evidence.

COURT.—What is the best evidence?

Mr. ISRAEL.—This can be proven b}^ wjritten

evidence or oral evidence of witnesses.

COURT.—You have proven that particular set of

rules. You mav ascertain—vou may show him the
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rules and ascertain if he has any knowledge about

those rules—what he knows about them.

Q. I hand you here an exhibit, Plaintiff's Exhibit

No. 16, and ask you to look at it—this portion com-

mencing on the fourth page about the middle of the

page where it says Harris Mining District February

18, 1882. Look at that and from there on to the

end of the book

—

A. Well, I have read it a great many times.

Q. You are familiar with them?

A. Yes^ sir.

Q. Were those rules in force when you first came

here in 1886?

Mr. WINN.—Objected to that as incompetent, ir-

relevant and immaterial and not the best evidence.

COUET.—Overruled.

Mr. WINN.—Take an exception.

A. These were the rules generallj^ observed at that

time.

Q. Generally observed at that time?

Mr. WINN.—Same objection.

COURT.—Overruled.
A. Yes, sir.

Q. What, if any, change was made?

Mr. WINN.—Same objection.
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COURT.—Yes.
Q. Generally observed by the miners in this dis-

trict? A. Yes, sir.

That is all.

Crpss-examination.

Q. (By Mr. WINN.) Where did you say you

lived? A. Douglas.

Q. How long have you lived there?

A. About fifteen years.

Q. When did you first see a copy of these min-

ing rules and regulations?

A. I saw them about when they were published

but there was another published by another party

a few years ahead of that.

Q. Do you remember what year this was published

in? A. I think about 1890.

Q. Who published it?

A. Gamble and Delane.v, I believe.

Q. Have you read over these carefully—these

rules ?

A. I have read them years ago and thoroughly

familiar with them.

Q. When did jow read them last?

A. I read part of them just now—the first time

for a long time.
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Q. AVhat rule was there in those rules about tak-

ing U23 placer claims on creeks, how much of the

creek could you take up under those rules'?

Mr. ISRAEL.—Objected to as not the best evi-

dence.

Mr. WINN.—I only want to show how far his

knowledge is concerned.

COURT.—Objection overruled—I don't think I

would go very far into the question.

Q. I want to ask you if you ever located any

under article three, called placer claims, and as to

how much ground you could take up in what is called

a ravine claim along the stream, and how much you

can take up on the creek bed.

A. On the creek bed, I think, it is about 200 by

400, but I would not be sure about its being along

the creek.

Q. Has that custom been followed here in staking

out this amount that you know of in the Harris Min-

ing District? A. The law is changed.

Q, You know as a matter of fact you go ahead and

stake a full claim? A. Yes, sir.

Q. Has not been followed at all?

A. Not on iDlacer claims.

Q. When did you read this last?
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A. I just took a glance at it just now.

Q. When did you talk with Thorndyke about this

matter about these rules?

A. Why, I don't know that I talked over this

matter—talked over other propositions. I have

talked with parties interested in this case, though.

Q. When did you talk with Mr. Thorndyke?

A. About six weeks ago.

Q. Did you have a talk with either of his attor-

nejs or himself since?

A. I think we held a consultation a few minutes

but it did not pertain to the water question—yes, sir.

Q. How many miner's inches and under what

pressure were set out in those rules ?

A. I would not state the exact amount but some-

thing in regard to that—I think there is something

in there about what an inch is supposed to be.

Q. What is an inch?

A. What water would flow through a hole an inch

square under a four-inch pressure.

Q. Was that rule ever changed from that to a six-

inch pressure ?

A. I think the law allowed a standard—I am

not sure on that jooint—I think there is something

in the book of that kind though.

Q. This section—section 5. Each discoverer of

new diggings shall be entitled to two hundred feet
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for discovery and two hundred feet by pre-emption

in each river, creek, gulch or ravine that he or they

may find gold on in paying quantities, providing the

number is not to exceed four. Has that been fol-

lowed?

A. I am not posted enough to answer that ques-

tion, one way or the other.

Q. Another section. A miner is entitled to hold,

if he represents according to the laws of the district,

one river or creek claim, one bench or hill claim, and

one gulch or ravine claim by pre-emption on each

creek or river in the district; a miner can locate

ground for not more than two bona fide partners,

and the}' must be residents of the district at the

time of location. Has that rule been followed?

A. I cannot say.

Q. You know it has not been—you know people

have gone out and staked as many as a half dozen

claims? A. I believe they have.

Q. That no one except a bona fide American

could come here and take up a placer claim—is that

followed?

A. No ; I guess any one coming along could.

Q. Section nine. The working season shall be

from the first day of June to the first day of October.

All placer claims must be represented during this
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time unless just reasons can be given for laying over

claims as provided in these articles. Has that sec-

tion been followed?

A. No, sir, I think not.

Q. Placer claims may be laid over during the

working season for the following reasons: Sickness

of claimants, lack of water, or continued heavy floods

in the rivers. Where claim is laid over the claimant

must place a notice on the claim, stating the cause

of laying over, and must file a duplicate of the same

with the district recorder. Has that been followed?

Can a man go along here that way without having

his claim jumped?

A. No, sir, he is supposed to do his work.

Q. Do the work?

A. Unless the court settles it.

Q. All disputes concerning placer mining ground

may be settled by arbitration. Has that been fol-

lowed ?

Mr. ISRAEL.—Object to that—

COURT.—Objection overruled.

Mr. ISRAEL.—Except.

Q. What about that?

A. You will have to ask the question again.
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Q. I think I will withdraw the question. What

did the rules prescribe you should contain in the

notice, in water notices, to be posted up on the claim ?

A. I think you were supposed to state the nmn-

ber of inches, the amount of water, you appropri-

ated and describe the purpose you wanted the water

for and where you intended to use it.

Q. Do you know what time the notice should be

recorded? A. Ten days.

Q. Has that rule been followed here putting up
the notice and recording it?

A. I cannot say whether it has been followed ; it

should have been.

Q. It says that within twenty days the claimant

must commence the excavation or construction of the

work in which he intends to divert the water—do
you know if that has been followed?

A. I think it has been followed where anybody
wanted to appropriate water.

Q. Do you know—have you ever known, of there

being a meeting of the miners of the Harris Mining

District—a meeting to modify or formulate any

rules? .V:^'?;1[1S

A. You mean to modify these rules?

Q. Yes.

A. I don't know of any that were modified.
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Q. Do you know of any meeting where the}^ met

for the purpose of doing an3rthing pertaining to the

rules and regulations governing the Harris Mining

District?

A. Not to change the laws that were originally

made.

Q. Has there ever been any meeting of an organi-

zation known as the miners of the Harris Mining

District held since you have been here?

A. I attended one meeting but I don't know that

it was a duly organized meeting.

Q. What happened at that meeting?

A. It was held in McGlinchy's hall.

Q. What was it for?

A. The question came up over some water. I was

figuring on taking up a water right and we did not

know whether we could do it or not so we got quite

a number of miners together at his house in 1886.

Q. You had some dispute over a water right?

A. There was no dispute—we figured on taking

up some water and we wanted to know.

Q. You wanted to get all the miners in that

part of the country together to see whether or not

you could use certain water? A. Yes.

Q. Is that the only meeting j^ou know of.

A. The only meeting I attend—that was in 1886.
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Q. How long have you been here?

A. About twenty-one years.

Q. Then that is all the meetings you have known

of taking place in the 21 years you have been here.

A. That is all.

Q. Was that meeting a public meeting of all the

people in and about Juneau, or people who owned

property in and about where you were going to take

up the water ? Or, did it interest only certain num-

ber of miners in the basin who happened to be here.

A. I don't think it was a properly authorized

meeting only those interested in the question about

the water.

Q. Some of the people who might be affected by

it up in the basin? A. That is all.

That is aU.

Eedirect Examination.

Q. (By Mr. HELLENTHAL.) Do you know

where Silver Bow Basin is? A. Yes, sir.

Q. What is the extent of it ?

A. I could not exactly say. I do not know

whether you call the boundaries—whether you in-

clude all of Gold Creek and the small or upper part

—I would not be an authority; it includes cjuite a

big piece of ground.

Q. Is it all within the Harris Mining District?



Tlie Alaska Perseverance Mining Company. ^65

(Tostiinony of C Bobrklge.)

A. Yes, sir.

Q. These rules have been followed by the miners

generally

—

"%'

Mr. WINN.—Objected to as incompetent, and

leading.

COURT.—I think it is unless directed to the ques-

tion of water.

Q. Especially to this matter of the water?

A. Yes, sir.

That is all.

Recross-examination.

Q. (By Mr. WINN.) How many water rights

have you known to have been taken up ?

A. I never followed up a single case because I

was not able to hold it.

Q. How many water rights have you appropri-

ated and used under this law as laid down in the

book of regulations?

A. Well, in prospecting a man may make a great

many ; it is prett}^ hard, you cannot remember—it is

pretty hard unless you are prepared to hold it.

Q. It was so hard that you have never undertaken

to hold one? A. Yes, sir.

Q. Then that the rules and regulations have been

followed you don't have any knowledge because you

have not had a water right? A. No.
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Q. You never have tried to hold one?

A. No, sir.

That is aU.

Re-redirect Examination.

Q. (By Mr. HELLENTHAL.) You have seen

this little book before? A. Yes, sir.

Q. Have you had one in your possession?

A. I had one of the first original ones.

Q. How long have you had that in your posses-

sion? A. More than twenty years.

Q. Do you know of any other miners having any?

A. I think there are several in existence.

Q. They are kept generally by miners?

A. They get lost.

That is all.

Re-recross-examination.

Q. (By Mr. WINN.) What other miners have

you seen having them? A. Mr. Harkrider.

Q. Have 3^ou seen his ?

A. He told me he had it.

Q. Who else?

A. I think Mr. Garside—he had one a few years

ago.

Q. Who else? A. I can't tell.

Q. All you know about the miners having them

is what you have heard them say so ?
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A. That is all.

That is all.

Q. (By Mr. HELLENTHAL.) Did you ever see

any of them have any %

A. I saw Mr. Garside have some in his office.

That is all.

GEORGE HARKRADER, a witness called on be-

half of the plaintiffs, having been first duly sworn,

testified as follows

:

Direct Examination.

Q. (By Mr. HELLENTHAL.) Where do you

live ? A. Juneau.

Q. What is your business?

A. Miner and prospector.

Q. How long have you been a miner?

A. Since 74.

Q. 1874? A. Yes, sir.

Q. How long have you been in and about Juneau ?

A. Since April, 1881.

Q. When you came here in April, 1881, 1 will ask

you what you did?

A. Well, I located some claims on the hill and

shortly after I went up into Silver Bow Basin.

Q. Did you locate any claiins in Silver Bow
Basin? A. Yes, sir.
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Q. Did you placer mine in Silver Bow Basin?

A. I started in 1881 and mined for several years.

Q. During that time did you know or have any

knowledge of the existence of any rules or regula-

tions or organization of miners for the govermnent

of the district?

A. I did know of some rules
;
yes, sir.

Q. Do you know whether they were in writing or

not ? A. They were printed.

Q. Did you ever see them put in force?

A. I did.

Q. Just tell the Court how you saw them enforced

and what the method was.

A. Well, there was a rule that you could take up

so much ground in the creek, so much on the hillside,

and there was another allowing them to take up

water, and if there was two men having a dispute

about a mining claim the recorder was asked to come

on the ground with the books. The miners came on

the ground, and it was settled there on the ground.

Q. Did you ever see that done? A. I did.

Q. I will show you a little book here, Mr. Hark-

rader, and call your attention especially to the latter

portion, article 4—it does not seem to be paged; you

can examine it, and after you have examined it you

may tell me whether joii recognize this to be the

rules regarding water which were in force in the dis-
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trict when you came to it and were enforced by the

miners.

Mr. WINN.—Object to that as calling for a conclu-

sion of the witness and not the best evidence.

COURT.—Overruled and exception allowed.

Q. Did you ever see those rules before, Mr. Hark-

rader? A. Yes, sir, I have.

Q. State whether or not those were the rules

which were being enforced in the district when you

came to it'^

Mr. WINN.—Same objection.

COURT.—Overruled. Exception allowed.

Q. Regarding the appropriation of water?

A. They were in force after I came—they were

made the year I came.

Q. Was you present at the meeting?

A. I was not present.

Q. You know that they were made?

Mr. WINN.—Same objection.

COURT.—Overruled.

A. Yes, sir.

Q. This rule, article four—article one. The right

to use the running water flowing in a river or stream

or down a canyon or ravine may be acquired by ap-
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propriation. Article two. The appropriation must

be for some useful or beneficial purpose, and when

the appropriator or his successor in interest ceases

to use it for such a purpose the right ceases. Article

three. The person entitled to the use may change

the place of diversion, if others are not injured by

such change and may extend the ditch, flume, pipe

or aqueduct by which the diversion is made to place

beyond that where the first use was made. Article

four. A water appropriation may be turned into

the channel of another stream and mingled with its

waters and then reclaimed, but in reclaiming it the

water already appropriated b}" another must not be

diminished. Article five. As between appropriat-

ors, the one first in time is the one first in right. Ar-

ticle six. A person desiring to appropriate water

must post a notice in writing in a conspicuous place

at the point of intended diversion, stating therein:

First. He claims the water there flow^ing to the ex-

tent of (giving the number) inches, measured under

a four-inch pressure. Second. The purpose for

which he claims it, and the place of intended use. A

copy of the notice must, within ten days after it is

posted, be recorded in the books kept by the recorder

of the district. Article seven. Within twenty days,

during the working season, after the notice is posted

the claimant must commence the excavations or con-
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struction of the works in which he intends to divert

the water, and must prosecute the work diligently

and uninterruptedly to completion, unless tempo-

raril}^ interrupted by rain or snow. Article eight.

By ''completion" is meant conducting the waters to

the place of intended use. Article nine. By a com-

pliance with the above rules, the claimant's right to

the use of the water relates back to the time the no-

tice Avas posted. Article ten. A failure to comply

with such rules deprives the claimant of the right

to the use of the water as against a subsequent claim-

ant who complies therewith. Were those rules rec-

ognized and in force and complied with by the miners

at the time you came in regard to the location and

diversion of water?

Mr. WINN.—Same objection.

COURT.—Overruled. Exception allowed.

A. After I came here.

Q. How long did the miners continue after you

came to comply with and observe these rules in the

appropriation of water?

Mr. WINN.—Same objection.

COURT.—Overruled.

Q. Was there ever a time after that the observa-

tion and compliance with the rules for the purpose

of diverting water was ever abandoned ?
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Mr. WINN.—Objected to as incompetent and lead-

ing.

COURT.—Yes, it is leading.

Q. After that what change was ever made un-

der the old system of rules of miners as to the appro-

priation of water?

A. There was none that I know of.

Q. Were you or were you not in a position to

know if there had been a change?

Mr. WINN.—Object to that as calling for a conclu-

sion of the witness.

COURT.—Overruled.

A. I have been in a position—I have been using

water.

Q. How late have 3''ou used water?

A. Not for several years.

Q. I will direct your attention to a map—you are

familiar with Silver Bow Basin? A. Yes, sir.

Q. Suppose this to represent the main creek—the

Lurvey and this the North Fork of Lurvey—^follow-

ing it up here to a point marked R—this creek below

the one marked Lurvey—north from there and joins

here, and then runs on down and to a junction right

here below a point on the Main Lurvey at point

marked G. There are shown to be the relics of an

old miner's ditch leading across said Lurvey and
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across a little ravine up here and across Icy gulch

—

do you remember that ?

A. I helped dig it. I constructed the upper part

—I had men do it—superintended the work.

Q. Was Joseph T. Gilbert one of those men?

A. No, sir.

Q. Who were those parties who located and ap-

propriated that water?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not within the issues.

COURT.—Overruled.
A. Hunter, F. Crance, Dan Carrol and Hunter

and myself.

Q. When did you make the location?

Mr. WINN.—Same objection.

COURT.—Overruled.
A. Began in fall of 1881.

Q. How long did you use it ?

Mr. WINN.—Same objection.

COURT.—Overruled.

A. In 1888.

Q. What did you do with it?

A. I sold my third interest to the Boston Gold

Mining Company, a New York compan}^

That is all.
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Cross-examination.

Q. (By Mr. WINN.) You came here in 1881 ?

A. Yes, sir.

Q. Did 3'ou ever attend a miners' meeting here in

this city where the regular meetings were held?

A. I attended them up in the basin.

Q. You had a meeting up there ?

A. Whenever there was a dispute over a mine

they always had a meeting on the ground.

Q. And you submitted to arbitration under those

rules? A. They were decided.

Q. That is the miners decided it?

A. There was no court until 1884; we were all the

court there was ourselves.

Q. Before the court was here they selected this

method of settling their business?

A. Yes, a good deal better than the one we got

now.

Q. You did not have any lawyers pestering you

then? A. No.

Q. Since the court came here there has been con-

siderable litigation which was formerlj^ settled by

the miners? A. Yes, sir.

Q. You know as a matter of fact that none of

these rules and regulations pertaining to placer min-
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ing and location as set forth in this book has ever

been followed?

Mr. HELLENTHAL.—Objected to as incompe-

tent.

Mr. WINN.—I will make it short.

Q. Placer claims shall be divided into three

classes, viz: Creek or river, gulch or ravine and hill.

Second creek or river claims shall be two hundred

feet in length and shall extend from rimrock to rim-

rock. That is not followed, is it %

A. We never located an^^ on rivers that fall.

Q. Creek or river claims were 200 feet in length

running from rimrock to rimrock—you have located

placer claims? A. Yes, sir.

Q. That rule has not been followed; they locate a

full 1500 feet in length?

A. No, that is the law there until 1884.

Q. How long did you follow that business of loca-

tion that way?

A. Until 1884—until the civil law came here.

Q. Since 1884 you have been following the civil

law and taking up claims 1500 feet in length?

A. There has not been any placer locations in

this part of the countr}^ that I know of.

Q. How about this creek up this side of Berner's

Bay—Bart Thane

—
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A. Thej" were taken up 1500 feet in length.

Q. How about Lemon Creek?

Mr. HELLENTHAL.—We object to this. It

ought to be confined to the Harris Mining District.

Q. Was not Lemon Creek in the Harris Mining

District ? A.I think it is.

Q. Sahnon Creek is in the Harris Alining Dis-

trict? A. Yes, sir.

Q. G-old Creek is in it? A. Yes, sir.

Q. Have the miners only taken up 200 feet—don't

you know eYerj claim taken up is 1500 feet long un-

less it is a fraction. If it is taken up lately. Since

1884 they have not observed that rule. Hill claims

shall be two hundred feet in front, commencing

where creek or river clauns leave off, and running

back to the simuuit, or a distance not exceeding one

thousand feet. That rule has not been followed?

A. That I could not say.

Q. How?

A. I could not say—I don't know whether there

are any hill claims taken up.

Q. You know that bench claims are?

A. Yes, sir.

Q. There has been bench claims taken up on this

creek and on Gold Creek? A. Whereabouts?

Q. Do you know of any being taken up?
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A. No, sir.

Q. You don't know of any taken up under this

rule?

A. They took up hillsides under that rule up in

the basin.

Q. Up to what time?

A. I don't know of any locations since 1884 in the

basin.

Q. They are all taken up under that rule?

A. I don 't think I know.

Q. Each discoverer of new diggings shall be en-

titled to two hundred feet for discover and two hun-

dred feet by pre-emption in each river, creek, gulch,

or ravine that he or they may find gold on in an}^

pajdng ciuantities, providing the number is not to

exceed four. That has not been followed. That was

not followed when you were there?

A. I don't suppose it is followed.

Q. It has not been followed for years, has it?

A. I don't think it has.

Q. A miner is entitled to hold, if he represents

according to the laws of the district one river or creek

claim, one bench or hill claim, and one gulch or ravine

claim by pre-emption on each creek or river in the

district; a miner can locate ground for not more than

two bona fide partners, and they must be residents
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of the district at the time of location. Has that rule

been followed here—has it been followed for years'?

A. I don't think it has.

Q. Now, the only thing that you testify—that you

think has been followed in regard to these mining

rules and regulations, you think the only one is the

regulation pertaining to water rights ? •

A. I just told you these were followed until civil

law came here in 1884.

Q. Since then they have not been followed?

A. After the civil law I suppose we took them up

according to the United States law—1500 feet.

Q. And that has been particularly in reference to

water rights?

A. I don't know^ any other water right system

only the old system. There may be or not; I don't

know. .
; Vi^:^*;^;;£:

Q. You don't know any way except the United

States statute pertaining to water rights'?

A. Yes, sir.

Q. That is the United States statutes. Now then,

George, when was it that you worked on this old Lur-

vey ditch'?

A. That is not the old Lurvey ditch; it is the

Campbell ditch.

Q. When did you say jom used it last?
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A. In 1887 or 1888.

Q. You don't lay any claim to it now?

A. No, sir.

, Q. The New York company don't claim it now?

A. I don't know.

Q. I believe you stated you never did attend any

miners' meeting except up in the basin?

A. Up in the basin is the only place I attended.

I did not go to any miners ' meeting in town.

Q. You don't know of any disputes being settled

since 1884? A. No, sir.

Q. You don't know of any meeting of the entire

Harris Mining District?

A. I don't understand.

Q. You don't know of any meeting having been

held b}^ the miners of the entire mining district?

A. Not since the civil law passed.

Q. Now, this ditch—^the old Lurvey ditch, how

large was that ?

A. It carried 1000 inches of water a little better.

Q. You tapped both creeks ?

A. Our water right came out below that right-

hand arm.

Q. The North Fork or the Main Creek?

A. We tapped it below there.

Q. You had an old ditch over there?
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A. We had a flume across from that fork.

Q. And you used both arms of the creek in tak-

ing the water down that ditch?

That is all.

Redirect Examination.

(By Mr. HELLENTHAL.)

Q. After the civil law came the miners followed

the old customs because they did not conflict with the

civil law ?

Mr. WINN.—We object.

The COURT.—Objection sustained. You can ask

about the facts—what he did.

Q. When the civil law came into Alaska what

did the miners do in reference to observing the rules

and customs where they did not conflict—did they

still continue to observe them or did they disregard

them ?

Mr. WINN.—Object to that—calling for conclu-

sion. V
:

Q. What, if anything—were those rules ever re-

pealed ? A. What is the question ?

Q. After the civil law was put in force did the

miners ever pass any more laws ?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial.
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COURT.—Overruled.
A. I don't think I ever lieard of any meetings

after the civil law came here.

Q. There was no occasion to change those exist-

ing where it did not conflict with the civil law?

]\Ir. WINN.—That is merely call for a conclusion.

COURT.—Overruled.

A. The miners still kept to the old custom where

it did not conflict with the law so far as I know.

That is all.

Recross-examination.

Q. (By Mr. WINN.) What did you keep right

in the old rules and regulations ?

A. They had been given up.

Q. What part of them—tell the Court—did 3^ou

keep up*?

A. Well, in regard to the time to start to work

on your claim—^when the mining seasons would be out

and the locating of water ; anything of that kind.

Q. Do you claim that they have complied with the

rule that 3"0u had to do the assessment work within

a certain time—has that part been followed ?

A. I don't know how long that was followed—

I

mean in the Basin that we followed it.
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Q. How many placer mining claims have you

taken up since 1884?

A. I have not taken up any—I may have taken

up some in 1885 and 1886.

Q. Since then you don't know what the custom

has been except what people have told you?

A. No.

That is all.

M. V. SHARP, a witness called on behalf of the:

plaintiffs, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. ISRAEL.) What is your business?

A. Prospecting and mining.

Q. How long have you been following that voca-

tion.? A. Off and on for thirty-five years.

Q. How long have you been residing in Alaska?

A. Twenty-one years the 13th of last April.

Q. When did you, if at all, come to Juneau?

A. Came the 13th of April, 1886.

Q. I ask you if upon arriving here you learned of

any custom or rules—custom of miner's location or

claims, appropriation of water ?

A. There were such rules in force. As soon as

I heard of them I think I seen other copies of it

—

whatever it was a mining code.
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Q. A little pamphlet? A. Yes, sir.

Q. I will ask jow. if you recall when the Civil Code

came into effect?

A. It was here before I came.

Q. I mil ask you if that was while the courts

were in existence the law in that district?

A. Yes, sir.

Q. I will ask you whether or not you heard of

those customs and rules in fact applied and enforced

by the civil court?

Mr, WINN.—Objected to as incompetent, irrele-

vant and immaterial and not the best evidence—call-

ing for a conclusion of the witness.

COURT.—Overruled.

A. Yes, sir, I think I have.

That is all.

Cross-examination.

Q. What do you mean that you heard them dis-

cussed in court since you have been here ?

A. When I got here and now that was in regard

to doing assessment work on ]3lacer locations.

Q. What did you hear discussed about that?

A. The rules and regulations adopted b}^ the min-

ers in the early days—had to be there on the first

day of May or June, I don't remember which now;
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a man could not hold his placer; had to be there on

the ground at work on either the first of one of those

two months.

Q. What court was that?

A. The court presided over by Judge Dawson.

Q. How long was that ago?

A. Smnmer or spring of 1886.

Q. Did Judge Dawson hold that it had to be done

at a certain time?

A. Xo, he did not hold that you had to do it in

any specific time—my remembrance is he held that

the local rules held good in that case.

Q. Do you know what local rule it was?

A. Yes, sir.

Q. Was the local rule that he had to represent it

at a specific time?

A. No, sir; the ruling of the court was, as I re-

member it, that a man had to be on the ground at

work either on the first of May or the first of

June; I don't remember which month it was.

Q. Do you remember what lawsuit that was in?

A. I do ; it was the Bulger Hill claim suit but who

was on the other side I don't remember. It was

against that claim the Bulger Hill mining claim in

Silver Bow Basin.

Q. You have been around and heard that before ?
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A. I have not.

Q. You never heard of it before?

A. It was the first term of court I ever attended

in Alaska.

That is all.

Plaintiff rests.

TESTIMONY FOR DEFENDANT.

T. H. GEORGE, a witness called on behalf of the

defendant, having been first duly sworn, testified as

follows:

Direct Examination.

Q. (By Mr. WINN.) What is your business

and occupation ? A. Mining surveyor.

Q. Are you a Deputy United States Mineral Sur-

veyor ?

A. I am a Deputy United States Mineral Sur-

veyor.

Q. I will ask you, Mr. George, if you are ac-

quainted with the property in Silver Bow Basin and

particularly the lode claim known as the Martin Lode

claim? A. Yes, sir.

Q. What, if anything, Mr. George, did you have

to do with that claim in regard to running its bound-

aries?
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A. I made an official survey of the Martin claim

last fall.

Q. I will ask you, Mr. George, what data and in-

formation you had at hand to commence that survey

from ?

A. Well, the United States Surveyor General

furnished me a certified copy of the location.

Q. I give you a certified copy of a notice of loca-

tion and ask you if you had such a paper as that

from which to make your survey?

A. Yes, I think that is the same paper.

Mr. WINN.—We now offer this certified cop3^ of a

location notice in evidence—of the Martin Lode

claim.

Mr. ISRAEL.—Object to it as incompetent, irrele-

vant and immaterial and not an issue in this case.

(Argument of counsel.)

COURT.—Objection overruled.

(Marked Defendant's Exhibit No. 6 hereto at-

tached.)

Q. This is a copy of the notice which was given t».-

you in order for you to make the survey. I wish you

would tell the Court in your own language Avhat you

did in regard to making a survey of a mining claim

as set forth in the notice of location ?
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Mr. ISRAEL.—Objected to as incompetent, irrele-

vant and immaterial.

COURT.—What is the purpose?

Mr. AVINN.—On this matter I did not get an op-

portunit}^ to la.y a foundation, but here is a claim

which they have alleged is the B. C. Placer. Now,

then, the facts we are going to show is that a large

portion of the claim is at least held by a prior locator

who was in possession at the time they attempted to

make their location of the B. C. and shuts off this

portion where they did this washing and it was on

other people's land.

COURT.—You may proceed.

Q. Go ahead.

A. I went on the ground on the 22d day of Sep-

tember, 1906, and we found the center monument on

the north end of the claim. From that monument I

ran a line to the monument on the south end line

—

the center monument on the south end line—estab-

lished the course of the claim—the direction of tlie

side lines, and from that data I found the monu-

ments—the center monument on the south end line

and from that data I proceeded to survey the claim.

COURT.—When was this notice of location filed ?

WINN.—Page 171, dated on the 1st day of Janu-

ary, 1900, and then filed for record January 2, 1900.
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Q. Who, if anyone, was with you when you wa«

making this survey?

A. I had two assistants. The name of one man

was Fish—I do not remember his initials ; the other

was Jones, W. B. Jones—I am not sure of the ini-

tials.

Mr. WINN.—I will ask to have this marked De-

fendant's Exhibit No. 7 for identification.

(So marked and hereto attached.)

Q. I vnll ask j^ou to take Defendant's Exhibit No.

7 and ask you if you know the little tunnel on the

Martin Lode claim as indicated on the map or plat

is within that claim—the Martin Lode claim ?

Mr. ISRAEL.—We object.

COUET.—Overruled.
A. Yes, that tunnel is fully described in the offi-

cial return of the survey.

Q. I will ask you, Mr. George, what were the mon-

uments you found '?

A. At or near this tunnel I found a monmnent in

the center of the creek which consisted of a stake and

a mound of stone—the mound of stone was about

three feet, three and a half feet high and the base

was about the same.

Q. Was that your initial point?

I
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A. That was the initial point—the center monu-

ment at the north end of the claim.

Q. What kind of a monument did yf)u find, if

any, down where the tunnel is?

A. No, I found no monument.

Q. Did you find—did you ever know of any monu-

ment being there ?

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and immaterial.

COURT.—Overruled.

A. I was on the claim four or five years ago, there

was a drill, an old drill, in a hole at that time, but that

was not in the official reports.

Q. When was that that you saw that mark ?

A. That was some four or five years ago.

Q. Was that monument there when you went to

make the survey last fall? A. No, it was not.

Q. What became of it ?

A. There had been some rock removed from there.

I suppose it got blasted awa}^; something of that

kind.

Q. Do .vou know or have you ever been around

—

have 3^ou ever been called upon to run out the side

lines of the B. C. Placer claim?

A. No, I have not.
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Q. Do you know where the Perseverance Placer

claim is ?

A. Yes, in a general way. I did not make a sur-

vey of it. I don't know much about it.

Q. I ^dll ask you if you are acquainted with this

map or plat referred to here as Defendant's Exhibit

No. 7, and state whether or not the relative iDositions

of the Martin Lode and the Perseverance Placer are

on that map correctly '^

A. Yes, I think they are about correct—I should

say they are correct.

Q. Now, this survey" that you made the field-notes

have been filed in the proper offices %

A. Filed with the surveyor-general.

Q. You don't know anything about this map or

plat at all, whether or not the side lines of the B. C.

Placer claim are as indicated on this plat?

A. I don't know anything about that; no, sir.

Q. I will ask you if you found any difficult}^ in lo-

cating the monuments you found on the ground from

the notice?

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and immaterial.

COL^RT.—Overruled—the monuments are better

evidence than the notice itself.
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A. Without the monuments it would be a difficult

matter to establish the claim.

Mr. ISRAEL.—It has not been shown that he has

found the original monument at all.

Q. You had this location notice and you went up

there looking for the monuments. I ask you what

you found.

A. I just stated that I found the monument—one

monument on the north end line—a line of survey

—

found the center monument on the south end line.

That shows the course of the side lines—^tbe course

of the side lines would be parallel. We found these

center monuments and established the corners. It

would be a difficult matter to establish the locus of

the claim without that but I found these monuments.

Q. Was any of the owners of this Martin claim

with you at the time you made this survey %

A. No, sir.

Q. Mr. Pollock? A. No, sir.

Q. Mr. Bach? A. No, sir.

Q. Was you ever there with Pollock %

A. He was there with me before. He pointed out

the center stake some four or five years ago.

Q. In making this survey I will ask you if along

on this north side of the Martin Lode claim if you

found any placer workings, anj^ hydraulic work, any
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ground-sluicing, any flume or dam in the creek along

there ?

A. I do not remember having seen any.

That is all.

Cross-examination.

Q. (By Mr. ISRAEL.) Did you see any on to

the south of Lurvey Creek south of the north line of

the Lurvey—evidence of placer ground-sluicing ?

A. I cannot state now—I don't remember.

Q. Don't you remember, Mr. George, 3^ou ran out

this way and that was all? (Indicating.)

A. The south side line of the Martin claim and

Lurvey Creek down from here.

Q. Didn't you see some ground-sluicing being

done here?

A. That side line is a large part of it is on rock

precipitous the survey can be traced over all that

ground.

Q. Right at this place just three or four hundred

feet from the east line of the Perseverance place is

that rock?

A. It is rock if you go back there.

Q. Isn 't that on a comparatively flat country ?

A. I cannot answer such things; I don't remem-

ber them now.

Q. Did you see any water being taken out any-

where in there ? A. No, sir.



The Alaska Perseverance Mining Company. 393

(Testimony of T. H. George.)

Q. When was it? A. Last September.

Q. September, 1906? A. Yes.

Q. You made that survey by running on this line

and running the exterior lines ?

A. That is the only exterior point.

Q. You cannot run any of the exterior points ?

A. Yes, the north end line.

Q. Ran a line either side of that?

A. No.

Q. The south end line ? A.I ran both.

Q. You did it by running a sight—you did not go

over it?

A. It is physically impossible to trace that line

of the survey.

Q. How much of them can jovi trace on the

ground ? A. Very little, if any.

Q. Can you mark any of the north end line—can

you survey from the center lode line to the southeast

corner ?

A. I don't know^; both end lines were surveyed.

Q. You did not run over this way—you ran

through the claim on the end line?

A. Yes, sir.

Q. Set the corners three hundred feet each way ?

A. Yes, sir.

Q. Did you chain up from the north corner?

A. From Avhich end line—the north end line ?
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Q. From the south?

A. On the south I set a witness corner toward

the southeast corner, forty-six feet from the corner.

Q. You then set a stake to show where the cor-

ner was? A. Set the southwest corner.

Q. Then you came back to the center?

A. No.

Q. Came down to this monument?

A. Yes, sir.

Q. Then you set over to the northwest corner?

A. Yes, sir.

Q. Chain out to the corners?

A. Yes, sir.

Q. Set that corner? A. Yes, sir.

Q. Chain out to the northeast corner?

A. Yes.

Q. Then did you trace the south line?

A. I traced it up to Lurvey Creek where it was

quite a precipitous point there of rock and could not

get beyond that point.

Q. You swear that starting at the northwest cor-

ner of the Martin Lode Claim and running the side

line that before you reach Lurvey Creek you cannot

get up there ? A. After you reach Lurvey.

Q. Before you cross it? A. Cross it.

Q. You were at Lurvey Creek then ?
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A. You strike Lurvey Creek; the rock runs out

here.

Q. Did you run out and measure the exterior

boundaries %

A. From that corner notice to the monument.

Q. When you got there you saw evidence of plac-

ering outside the exterior boundaries %

A. I could not say we did.

Q. Could you say you did not?

A. I cannot say we did not.

Q. You saw no evidence of ground sluicing?

A. Not at that point.

Q. I am speaking of outside of that exterior

point ?

A. I was not examining outside the lines ; my time

was limited.

Q. Do you know any one was placering out there

in 1906? A. No.

Q. You did not know of any controversy out

there? A. Yes, sir, I heard of it.

Q. Did not know that they were out there placer-

ing ? A.I heard—yes, sir, I heard of it.

Q. You had that knowledge when jou were there

; making the survey

?

A. What is that?

Q. You had the common knowledge that there was

[trouble over the water of Lurvey Creek—you knew

fall about that when vou went out there?
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A. I cannot say that I knew of the existence of

the B. C. Placer when I went there.

Q. Did you know there was some question about

the Perseverance Placer?

A. I knew there was some controversy but as to

the individual—as to the names of the claims or any-

thing of that character I did not know anything

about it.

Q. You knew that there was trouble out there

over the use of the water of Lurvey Creek?

A. No, I cannot say that I knew the nature of the

trouble.

Q. Did not know what the controversy was over ?

A. I knew of a controversy over something.

Q. You had heard something about it?

A. Something in a general way.

Q. Considerable ?

A. I had not paid much attention to it.

Q. This is your headquarters?

A. Yes, sir.

Q. You are a mining man?

A. Yes, sir, I believe so.

Q. You have to notice those things?

A. Not with an official surve}^

Q. You have to do that more or less?

A. No, sir.
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Q. You want to tell the Court that you took no

notice passing that side there of an}^ placering going

on, evidence of it, going on?

A. I cannot say that I did.

Q. Can you say that you did not ?

A. I will certainly say this, that I distinctly re-

call seeing two there—I measured them.

Q. You went to the claim from the description

that was in this location notice—what guided you

to the claim?

A. No, I did not use any

—

Q. You went to the claim from information j^ou

had?

A. I was on the claim some four or five years ago

—^when the location of Pollock was there at the uj^per

t^^nnel. ':'i;fill

Q. Is that location on here?

A. Right where your finger is now.

Q. That is the tunnel here?

A. That is the tunnel there.

Q. At that time was that location there?

A. There was a location consisted of a drill a

piece of iron—I saw it there.

Q. Did you find any other monuments?

A. I saw the center monument in the creek—in

Gold Creek at that time.
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Q. Did you remember just where in Gold Creek *?

A. Not exactly. I remembered about the spot

it was.

Q. Did you use that?

A. If you will allow it—I presume it is.

Q. I don't want your presumptions at all—I want

your knowledge. Did you see it ?

A. No ; these were the only two monuments I saw

at that time.

Q. Five years afterwards you went back "?

A. Yes, sir.

Q. You found them again ?

A. No ; I did not find one—one I did not find.

Q. Which one? A. The drill in the hole.

Q. You found the one in the creek?

A. Yes, sir.

Q. Did you notice in running the end line as to

whether or not the end line was brushed out?

A. On the west side it was clear; it did not need

brushing. On the east side there was a small cut-

ting and I went out part way.

Q. Did you see where it went to?

A. I brushed out one myself—it ran kitty corner

—I don't remember seeing any exactly parallel.

Q. This south line—you found a monument on

the south end line? A. Yes, sir.
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Q. Was it of recent construction?

A. I cannot say it was.

Q. Have a stake in it?

A. A small stake.

Q. How small?

A. Stake two by four square—boulders around

it.

Q. Had you seen that before ?

A. No, sir; I had never seen that before.

Q. That was a new stake?

A. No ; it was not a new stake.

Q. Did it bear any legend?

A. I rather think it has—I presume so.

Q. Did you put any legend upon the stake 3^ou

set? A. I certainly did.

Q. You swear to that ? A. Certainly.

Q. What were your stakes?

A. Four by four—four inches square.

Q. Surfaced or rough?

A. Well, I would not swear to that.

Q. Legend on it ? A. Scribed.

Q. Cut into the wood ? A. Yes, sir.

Q. What was the legend you put on the monu-

ments ?

A. The number of the corner and the number of

the survey.

Q. But you did not set but two corners?
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A Yes : three corners.

Q. Which ones?

A. Southwest, northeast and northwest.

Q. You scribed them?

A. Yes, sir, I scribed them.

Q. AVhere did you—during the time the survey

was made you were making a survey on behalf of

the Alaska Perseverance for the purpose of acquir-

ing patent to the ground 1 A. Yes, sir.

Q. They had purchased it from this locator ?

A. I don't know anything about that.

Q. Nor that the Martin Lode Claim is now in ad-

verse in this court"?

A. I don't know anything about that as a matter

of fact.

That is all.

Redirect Examination.

Q. (By Mr. LAFOOX.) Did you set any wit-

ness corner? A. I set one witness corner.

Q. Where did you set that?

A. The witness corner to the southwest corner-

corner No. 3, 46 feet from the center mouLunent oi

the end—across to the end line—it was marked W.

C.

That is all.
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Mr. WINN.—We now wish to establish the rec-

ord title to the ground in this locality. I think the

claims are identical with this claim.

We will first offer a certified copy of a United

States patent from the United States to W. A. San-

ders, 31st day of October, 1888, for the Perseverance,

Alta, and Jmnbo; this is a certified copy and desig-.

nated as Lot 67, 68 and 69 respectively.

Mr. ISRAEL.—There is only one objection to all

this—that it is incompetent to prove any issues in

this case.

Court overruled.

(Marked Defendant's Exhibit No. 8 hereto at-

tached.)

Now offer a certified copy of a deed, dated March

26, 1890, from W. A. Sanders of Juneau, Alaska,

to the Alaska Gold Mountain Mining Co., which pur-

ports to convey the said Perseverance, Alta and

Jmnbo Lode Claims.

Mr. ISRAEL.—Same objection.

COURT.—Overruled; admitted.

(Marked Defendant's Exhibit No. 9, hereto at-

tached.)

Mr. WINN.—Next offer a certified copy of a deed

from the Alaska Gold Mountain Mining Co. to the
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Eastern Alaska Mining and Milling Co., a corpora-

tion, purporting to convey those certain Persever-

ance, Alta, and Jumbo lode mining claims.

Mr. ISRAEL.—Same objection.

COUET.—Overruled; admitted.

(Marked Defendant's Exhibit No. 10, hereto at-

tached.) 1

Mr. WINN.—The next is a deed from the last

grantee, the Eastern Alaska Mining and Milling Co.,

to the Juneau Mining and Manufacturing Co., con-

veying the same property. It also contains a lot of

Sheep Creek property.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 11, hereto at-

tached.)

Mr. WINN.—Next offer in evidence patent min-

eral certificate. No. 59, from the United States to

Juneau Mining and Manufacturing Co. of claims

known as the Rim Rock and various other proper-

ties—a certified copy. Being lots Nos. 240A, 241,

240B and 68B.

Mr. ISRAEL.—Same objection.
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COURT.—Overruled—admitted.
(Marked Defendant's Exhibit No. 12, hereto at-

tached.)

Mr. WINN.—The Juneau Mining and Manufac-

turing Co. went into the hands of a receiver and it

was afterwards bought by other parties. The first is

an order of the Court a^^pointing Mr. Behrends re-

ceiver of the property of the Mining and Manufac-

turing Co. A certified copy under date of March 30,

1895.

Mr. ISRAEL.—Object to that as incompetent.

COURT.—What is the order?

Mr. WINN.—It is an order appointing Mr. Beh-

rends the receiver of the property.

COURT.—Overruled.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 13, hereto at-

tached.)

Mr. WINN.—I next offer in evidence an order

confirming the receiver's report—an order made in

the case of William Ebner vs. Juneau Mining and

Manufacturing Co., giving the list of property and

shomng that it was bought by Mr. Gilbert.

Mr. ISRAEL.—Objected to as incompetent.
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COURT.—Overruled. Admitted.

(Marked Defendant's Exhibit No. 14, hereto at-

tached.)

Mr. WINN.—The next is a deed made by B. M.

Behrends as receiver to Joseph T. Gilbert, convey-

ing the various properties to him.

COURT.—No objection; it ma}^ be admitted.

(Marked Defendant's Exhibit No. 15, hereto at-

tached.)

Mr. WINN.—I will now offer in evidence a certi-

fied copy of an order allowing an appeal in case of

William Ebner against the Juneau Mining and Man-

ufacturing Co. I will state that their appeal was

taken ujDon this order of sale to the Circuit Court,

and I will also offer that in evidence.

Mr. ISRAEL.—Incompetent unless contained in

the judgment-roll.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No, 16, hereto at-

tached.)

Mr. WINN.—Next offer the mandate ratifying the

sale of this Court and confirming the title in Mr.

GHbert.
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Mr. ISRAEL.—Same objection.

COURT.—01)jection overruled—admitted.

Mr. ISRAEL.—Exception.

(Marked Defendant's Exhibit No. 17, hereto at-

tached.)

Mr. WINN.—Next offer certified copy of a water

location made by Charles W. Garside.

Mr. ISRAEL.—Objected to as incompetent, ir-

relevant and immaterial and not tending to prove any

issues in the case.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 18, hereto at-

tached.)

Mr. WINN.—Next offer a notice of location of Jo-

seph T. Gilbert of 1500 feet—linear feet. Persever-

ance No. 2, adjoining U. S. Surveys No. 67, 240A

and 165.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.
(Marked Defendant's Exhibit No. 19, hereto at-

tached.)
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Mr. WINN.—Notice of location by Mr. Gilbert of

the Alta No. 2 lode claim adjoining surveys Nos. 67

and 68. Certified copy.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.
(Marked Defendant's Exhibit No. 20, hereto at-

tached.)

Mr. WINN.—The next is a notice of quartz loca-

tion by Mr. Gilbert of the Jumbo No. 2 Lode min-

ing claim—a certified copy.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 21, hereto at-

tached.)

Mr. WINN.—Notice of location of millsite made

by Joseph T. Gilbert in 1898.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted exception al-

lowed.

(Marked Defendant's Exhibit No. 22 hereto at-

tached.)
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Mr. WINN.—The next is a patent from the United

States to Joseph T. Gilbert covering mining claims

known as Perseverance No. 2, Alta No. 2 and Jumbo

No. 2 and Perseverance No. 2 millsite. These are

some of the claims which have been located under

these locations which have gone to patent—certified

copies.

Mr. ISRAEL.—Same objection. ,

COURT.—Objection overruled.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 23 hereto at-

tached.)

Mr. WINN.—I next offer an agreement made and

entered into on the 24th day of June, 1901, hy and

between Joseph T. Gilbert and William J. Suther-

land. It is merely an option upon this property

which is set out and described upon these various

deeds I have already offered. And in connection with

that and attached to it a certain agreement which

amended and modified the original agreement to some

extent with the assignment made by W. J. Sutherland

to the Alaska Perseverance Co. of this option.

Mr. ISRAEL.—Same objection.

COURT.—Overruled—admitted.
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Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit Xo. 24 hereto at-

tached.)

Mr. WINN.—I now offer in evidence a copy of a

deed made in pursuance to the agreements I just

offered from Joseph T. Gilbert to the Alaska Perse-

verance Mining Company convejong all this property

represented in these various instruments.

Mr. ISRAEL.—AYe object to all this as incompe-

tent.

COURT.—Overruled—it may be admitted.

(Marked Defendant's Exhibit No. 25 hereto at-

tached.)

Mr. WINN.—The next is a deed under date of

April 22, 1902, from Joseph T. Gilbert to the Alaska

Perseverance Alining Co. conveying two water rights,

the Lurvey Creek and Gold Creek water rights.

Mr. ISRAEL.—Same objection.

COURT.—Overiailed. Admitted.

Mr. ISRAEL.—Except.

(Marked Defendant's Exhibit No. 26 hereto at-

tached.)

That is all.
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COURT.—Court will take a recess until 10 o'clock

to-morrow morning.

May 8, 1907.

Court convened pursuant to adjournment at 10

o'clock A. M., and all parties being present as here-

tofore, the following proceedings were had and testi-

mony taken:

Mr. WINN.—I would like to recall Mr. Thorn-

dyke for a few more questions.

C. M. THOENDYKE, a witness heretofore called

on behalf of the plaintiff, being recalled upon request

of counsel for defendant, testified as follows

:

Direct Examination

Q. (By Mr. WINN.) You Imow John G. Heid

of the town of Juneau? A. Yes, sir.

Q. I \\\\\ ask you if you did not meet John G.

Heid on the street in Juneau, along in the vicinity of

Mr. Behrend 's store, shortly after you had laid your

flume line and put in your sluice-boxes on this placer

claim, and he said to you in substance that you were

on the Martin Lode claim—and property in which

George Bach was interested, and the conversation

was substantially that you did not care for the mine,

that you wanted to go up there and do your assess-
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meut work on your water right—that it was Bach's

land and that you were simply uncovering it for him *?

A. When did that conversation occur ?

Q. Some time right after you put in your sluice-

boxes and pipe-line in the smmner of 1905—on the

street near Behrend's bank in the town of Juneau.

A. No, sir.

Q. Did you ever have any conversation with him

at any time at any place?

A. I had a conversation T\dth hun in front of

Behrend's bank last spring a year ago—1906—in the

spring or summer. I was talking with Mr. Beh-

rends and Mr. Heid came u]) and said, "You are

building some houses up on our ground." I said,

"What houses do 3^ou mean?" He said, "Those

houses you are building up there." I said, "I don't

consider that you have got any ground up there,"

and he says,
'

' I will show you that I have. '

' I said,

"Gro right ahead, you can show it to me"; and he

walked on into Behrend's store and I continued to

talk with Mr. Behrends.

Q. Did you in 1905 or 1906 or any other time

have a conversation with Mr. Heid in which you said

to him, substantially, that it was not land that you

wanted, but that you were up there doing representa-

tion work—that vou were on Bach's land but that
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you were simijly doing representation work on a

water right?

A. That conversation you are alluding to did not

occur there ; it occurred in my office during the time

I was doing some assaying for Mr. Held. Mr. Held

spoke to me about being on the Bach ground and I

said I did not consider that Bach had any ground up

there. He said, "If 3^ou will give him the clean-up

Bach has no objection to your mining there." And

I replied, "What do you suppose I mine for, to take

out gold and give it to Bach?" I said, "Mr. Heid,

there is no use discussing about that groimd ; we can

settle that in court."

Q. That was some time in 19051

A. I do not remember the date.

Q. Are those the only conversations you ever had

with Mr. Heid? A. The only conversations.

Q. At any place or any time ?

A. Only conversations at any place or any time

—

one in front of Behrend's bank and one in my office.

That is all.
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G. W. GARSIDE, a witness called ou behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination

Q. (By Mr. WINN.) Give your name, age, resi-

dence and occupation.

A. G. W. Garside; sixty; Juneau; mining engin-

eer. ^':':K3

Q. How long have you resided in the toA^Ti of

Juneau ? A. About twenty-three years.

Q. What have you been engaged in during that

length of time?

A. Mining engineering—surveying, principall3^

Q. I will ask you to look at Defendant's Exhibit

No. 7 for identification, which is a large map or plat

posted on this frame, and ask you if 3^ou know who

made it? A. I do.

Q. AYho assisted you in making it, if anj^one?

A. Mr. Lloj^d Hill.

Q. I will ask you if you are acquainted with the

different mining claims and lines and other data and

matter referred to or exhibited by this map?

A. Yes, sir; I located them all except two—

I

know every one.

Q. What two is it you did not locate ?

A. Probably tliree—there is one called the B. C.

another one the Martin and the Lurvey claim—the
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Liirvey claim two claims but it is supposed to be one

claim—that would make four—making two out of

the Lurvey.

Q. When did you first become acquainted with a

large portion of those mining claims that are indi-

cated on this map or plat?

A. I first went up there in 1884. In 1885 I be-

came well acquainted with it.

Q. Were you ever interested in any of them ?

A. I was one of the original locators of the

Jumbo, Alta and Perseverance No. 1, and Rim Rock.

Q. Will you point them out to the Court on the

map?

A. The map is upside down. This is Jimibo ; this

marked Alta; this marked Perseverance and Rim

Rock.

Q. What did you say you had to do with these

claims? A. One of the original locators.

Q. You are the same Garside whose name is

mentioned in those deeds of conve.yance which I have

offered in evidence showing the title to this prop-

erty? A. Yes, sir.

Q. What, if anything, do you know about the

other mines? Go through them rapidly and tell

the Court what connection you had with them ?
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A. All the claims that are in yellow—the Alta,

Jumbo, Perseverance and the other claims—are the

claims we acquired prior to 1891 the claim—no, I

mean 1901—and the blue claims were patented since

1901 and the red are claims in conflict mth the Ju-

alpa Mining Company.

Q. When did you first become acquainted with

Joseph T. Gilbert?

A. Well, he was here—^he was here probably some

time last part of ninety-three or four, but when I

first got well acquainted with him was in 1896.

Q. Where did you meet him ?

A. Rainier Grand in Seattle.

Q. Had you ever known any of the other property

indicated on this map except the claims you have just

pointed out to the Court?

A. The three millsites marked Alta, Ajax, and

Rim Rock. I was owner in those three claims.

Q. To whom did you finally dispose of your in-

terest in those claims?

A. There were several—it is called the Eastern

Alaska Gold Mountain and finally known as the

Perseverance Company.

Q. You are the grantor in one of the deeds and

it was to that company that you disposed of your in-

terest? A. Yes, sir.
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Q. You sa.y you became acquainted with Mr. Gil-

bert in 1896 in Seattle? A. Yes, sir.

Q. When did you first meet Mr. Gilbert "?

A. As I said before, in 1893 or 1894, sometime.

The last time I met him in Seattle was in 1897—well,

he came up here in 1896 but I had business with him

in 1897. I did not meet him until after he came up

here the first year.

Q. I will ask you to state whether or not before

Mr. Gilbert had anything to do with this property

—

with any of the improvements that you have indi-

cated on this map or plat were made upon the ground,

and if so state them so we can get them segregated.

A. Along this underground working at the end

of the claim were made.

Q. I will ask you what was done—was any of the

improvements indicated on here made?

A. Yes, the miderground workings.

Q. Can you read it upside down ?

A. The underground workings marked footwall

stope and old w^orkings at this point and also a large

excavation at this point.

Q. This, how is it marked ?

A. It is marked raise 134 and also at another

point near this end line between the Alta and Jumbo.

It is not marked there—it should have been. We



416 C. M. TJiorndyke et al. vs.

(Testimony of G. W. Garside.)

called it Black Knoll where we used to get a good deal

of ore from and pack it off.

Q. From tlie time that you were first interested

in this property up to the time Mr. Gilbert became

interested in it what, if anything, was done in regard

to looking to permanent improvements ?

A. Before he became interested?

Q. Yes. A. There was a tramway here.

COURT.—It is on what claim?

A. It is on the Eim Rock—there was a tramway

from the mill to the Ajax millsite at this point. Mill

building and bunk-house and boarding-house. Dug

a ditch and dam, put in the creek near dam marked at

this point old dam and another one marked Perse-

verance Co. dam.

Q. That is on Gold Creek? A. Yes.

Q. Was there any work done at this old mill

—

formerly there, about where the new miU building is

in the way of extracting gold from the ore?

A. Yes, ran the old mill.

Q. How long did the old mill run ?

A. Practically a])out three seasons, I suppose.

Q. How did you find the ore ?

A. From where it is taken out above down to the

old mill—doT^Ti the old tramway—ariel tramway?

i
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Q. The tramway you have just described?

A. Yes, sir.

Q. When did 3"ou first become interested or know

anything about the claims that are known as the

Alta millsite, Perseverance Placer claim, the Per-

severance millsite?

A. The Alta millsite I have already described

—

that is one of the old locations ; the Perseverance mill-

site was located in 1897 or 1898—probably in 1898.

We got a patent of it, Mr. Gilbert ordered me to sur-

ve}^ it for patent at the same time Perseverance No.

2, Alta No. 2, and Jumbo No. 2 were patented—

I

suppose patented at the same time.

Q. What was the lower claim pointed at the end,

what were they taken up for ?

A. The one marked in blue—taken up for placer.

Q. I will leave that out—what were the other

claims taken up for? A. Millsite.

Q. Where in reference to the new mill did the

old mill stand % A. How far away ?

Q. Approximately.

A. Two or three hundred feet, about this point

indicated Ajax millsite—it sholud have been marked

on the map.

Q. Did you have anything to do with the work

there when the old mill was there?
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A. I surveyed and located the tram and connected

the underground workings—connected this drift

marked on the Rim Rock. Shown by a line—de-

scribed by this crooked line passing between the two

tunnels.

Q. Why did you put the mill away down over

here?

A. To get water-power and where it would be

convenient.

Q. Are you a mining engineer?

A. Yes, sir.

Q. You have had experience in the business of sur-

veying? A. That is my principal occupation.

Q. What would you say as to which was the bet-

ter, to have it where the old mill was or to have up on

the other place ?

A. It would be a great deal better where it is

—

it was swept out by a snowslide.

Q. How long was the old mill gone prior to the

time they took them ?

A. I think the old mill went out about 1895 and

Mr. Gilbert became interested in it the second time

in 1896 or 1897.

Q. What took the old mill out?

A. The snowslide.
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(J. Have you described pretty well to the Court

everything that was done on that property before

1897 % A. Everything about the mine
;
yes, sir.

Q. Did this old mill use any of the Lurvey Creek

water? A. No, sir.

Q. The old mill did not use any of the Lurvey

Creek water ?

A. It was in possession of other parties at that

time.

Q. After you became acquainted with Mr. Gilbert

what was done in regard, if you know, acquiring

other property besides those mining claims you are

indicated in yellow upon this map?

A. All that Mr. Gilbert had acquired were made

that year—prior to 1901—and that is all the property

he had except the ditch location.

Q. What was the ditch location ?

A. The ditch location was made by Mr. Gilbert or

by Mr. Gilbert's orders.

A. I will get at that in a minute. Will you point

out the claims on there and give the names of them

that Mr. Gilbert acquired through location ?

A. Rim Rock—Perseverance

—

Mr. ISRAEL.—He has been all over that.

COURT.—Go ahead.
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A. Alta, Jumbo, Perseverance No. 2, Alta No.

2, Jirnibo No. 2, Rim Rock millsite, Ajax millsite,

and Perseverance millsite.

Q. Now, when you became acquainted with Mr.

Gilbert—you saj^ you became acquainted with Joseph

T. Gilbert in 1896 or 1897? A. Yes, sir.

Q. I will ask you, Mr. Garside, what relations ex-

isted between him and you, if any, for some time

after that?

A. Well, I was employed by Mr. Gilbert to ac-

quire title to the Perseverance No. 2, Alta No. 2,

Jumbo No. 2, the Perseverance millsite, run the tun-

nel that is marked on the map here as the Gilbert

tunnel at this point and also to look after the water

rights on Lurvey Creek and Gold Creek also.

Q. I will ask you, Mr. Garside, if you know anj^-

thing about the ground from which the Alexander

tunnel was eventually put through or made any sur-

veys concerning that tunnelsite before Mr. Gilbert

became an owner in the property ? A. Yes, sir.

Q. When was that ?

A. The tunnelsite—the way it is run out

—

marked the Gilbert tunnel and this tunnel marked

Alexander were located in 1886—the tramwa^^ sur-

veyed at that time.

Q. In 1886? A. Yes, sir.
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Q. That location was never recorded?

A. I placed it on the ground up in a box and
nailed it to a little sapling—probably removed at the
time the tunnel—I always opposed the mill on this
side—I wished to have the mine opened the way it is

now even at that time.

Q. You spoke something about a water right—
you were connected with Mr. Gilbert, the owner of
this property. What about that ?

A. Well, I located the Lurvey at the point marked
Gilbert water, located 1897. At this point where it

is marked, as I just stated, and that work was done
on Lurvey, and then we opened the ditch next.

Q. A certified copy of a location has been offered
in evidence in this case, and it is signed by Joseph
T. Gilbert by Charles W. Garside, agent?
A. Yes, sir.

Q. I wish you would state to the Court what you
know fully, all you know about the location of that
water and the ditch?

A. Well, my brother, Charles W. Garside, was out
here at that tipae and we went up to what is known as
the Coon ditch and took a survey and connected that
on the map from the original field-notes, and then
went back and sent-told my brother to post a no-
tice on the monument which we had placed on the
left-hand side of the creek going down marked at
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this point—^marked Gilbert water—just at tliis point

right here where the ditch leaves Lurvev ; it is pretty

hard to describe—there is no letters on the point.

Q. Did yon see that notice posted there?

A. Yes, sir.

Q. What, if anything, was done with the notice

after it was posted? A. Placed on record.

Q. Now, I will present to you Defendant's Ex-

hibit No. 18, Mr. Garside, and ask you to look at it

and see if you recognize what that paper is?

A. Yes, I wrote it myself.

Q. You drew up that notice? A. Yes, sir.

Q. At whose instance and request was that water

location made

?

A. Mr. Gilbert's,

Q. Did you—you said something about survey-

ing out a pipe-line? A. Yes, sir.

Q. Explain to the Court whether 3'ou did that be-

fore or after you put up the notice and all that you

did?

A. We had to make the survey before putting up

the notice in order to get the field-notes. I can point

it out.

Q. Can you indicate to the Court on this exhibit

over what courses and distances from the field-notes

in this water location wo^ld carry the water if a pipe-

line was built according to the field-notes and dis-

tances? A. Yes, sir.
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Q. Well, do so.

A. The notice was v^osted at a point called Gilbert

water, and thence it ran to a point marked elevation

660 feet—

COURT.—At the junction of the flume?

A. Yes. Then the north direction, again a north-

west direction a line 47/30 west 214 feet, at this

angle shown on the map, and thence north 81 degrees

west 120 feet to a point near this letter B, and thence

by another course reading south 20/15 west 103 feet

to a point at this angle very nearh' at right angles

—

jDretty hard to describe—above this tunnel north

69/30, west 75 feet to a point where it intersects a

dark line just Avhere it say notice of location at this

point—thence north 2 degrees 30 minutes west 450

feet—shown by a fine dark line marked water loca-

tion—that is where the location of the water ran.

Q. What made you run it that way?

A. To define the courses.

Q. What were you going to do with it?

A. Run the mill and air-compressor at a point

where the mill is now.

Q. What relationship existed for the next year or

couple of years after Mr. Gilbert purchased into the

proposition in 1897 between you and Mr. Gilbert?

A. Besides looking after the water I had charge

of this tunnel and started at this point above Lurvey
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basin into the liill. I laid out the tunnel in 1896,

but I started it in 1897. Then I located some of

those claims ; I also in 1898, and in 1898 I got these

people, the Perseverance No. 2, the Alta, Jumbo, Per-

severance millsites.

Q. Where was Mr. Gilbert at the time you made

this water location and surveyed out this flume ditch

or pipe-line?

A. I judge he was in Juneau when we made the

survey, but my remembrance is he went away before

we located it.

Q. In whose charge did he leave the property

when he went away? A. In my charge.

Q. State to the Court what, if an3i:hing, was done

in regard to this water right after Mr. Gilbert left

and after you put up your notice in 1897 1

A. Mr. Gilbert before he left here he gave the

work in charge of William Nelson, who did the work

as I directed him.

Q. Under your direction?

A. Yes, sir; and Mr. Nelson he also did work in

another place. Mr. Nelson looked after the water

right on Gold Creek, also the water right on Lurvey

Creek, and he ran the ditch and marked that ditch

which came from the east Lurvey and ran into the

dam where Gilbert had made a location in 1897.



The Alaska Perseverance Mining Company. 425

(Testimony of G. W. Garside.)

Q. Now, I will hand you a photograph and ask

you if you recognize what it is a photograph of?

A. Photograph of the Lurvey Creek, what was

known as the east Lurvey, and also a flume, a new

flume, and what used to be the old flume, and also

indicated the ditch which Mr. Nelson dug and came

into the dam above this point.

A. Don't give a minute description. I only asked

3^ou if you recognized that as being a photograph of

the surroundings in and about the intake of the Per-

severance flume?

A. That is in that neighborhood—the intake is

not marked.

Q. It is in that vicinity?

A. Yes, right close to it.

Mr. WINN.—I would like to have that marked for

identification Defendant's Exhibit No. 27. (So

marked and hereto attached.)

Mr. ISRAEL.—I don't want to be cranky, but I

would like to have counsel show when this picture

was taken and who it was taken by.

COURT.—Well, he may show it.

Q. Now, I will ask you to look at this photograph.

Mr. ISRAEL.—We move to strike that out. It

' has not been identified yet.
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COURT.—How will you identify it?

Mr. ISRAEL.—By anyone who was present.

Mr. WINN.—It don't make any difference when it

was taken. The question is when you exhibit a

photograph, whether it is a correct representation of

the surroundings.

Mr. ISRAEL.—At a certain time.

COURT.—Tliis witness may not know.

Q. I will ask you if you can point out on this

photograph the old ditch made in 1897—where the

line was I

A. This is the old ditch—it can be seen on the

photograph coming right here at the foot of this

bluff, and it was distinct up to this point, and then

it caved in and washed out somewhere about a hun-

dred feet from where shows the Gilbert dam, the Per-

severance dam at present appears at this point

—

about where my finger is you can see the ditch.

COURT.—^Have j^ou any questions you Avant to

ask, Mr. Israel?

Mr. ISRAEL.—Do you know when that photo-

graph was taken?

A. No, sir; I have not been up there since the

new flume was put in.
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Mr. ISRAEL.—Was this flume in there?

A. Yes, as I laid it out.

Mr, ISRAEL.—Must have been taken subsequent

to 1905? A. Yes, sir.

COURT.—You may proceed.

Q. I will ask you if you was ever on the ground

and saw this old ditch that was dug and excavated

by Mr. Nelson in the year 1897?

A. Yes, sir; I went over it. I can explain why

—

Q. No, sir; I don't want to know that. I wish

you would take a pen and ink and mark approxi-

mately what you referred to here as the old ditch

made b.y Nelson—mark it A and B ?

A. Will an indelible pencil do ?

Q. That is all right.

A. About in that position, I should .judge.

Q. Mark it A, B and C. One in the middle, one

at the ends.

(So marked.)

A. It did not reach the dam beyond.

Q. I will question you about that. What was the

purpose—what did it do—what purpose did it serve ?

A. Well, it took in the waters of the east Lurvey

into the main creek.

Q. From East Lurvey Creek ?

A. Yes, sir.
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Q. It is marked—how is it marked?

A. It is marked nothing but creek. It should

have been marked East Lurvey—Mr, Hill did most of

the lettering; I did not follow it up.

Q. Where did this ditch tap the main creek the

Main Lurvey—you say it brought the water from

one fork to the other?

A. It turned the water in above the old dam made

by Campbell.
_ ;:

Q. Do you know where the Perseverance dam is?

A. Yes, I do by the photograph.

Mr. ISRAEL.—Object to that unless he knows

from his own knowledge.

A. I could by looking at it.

Q. Do you know where the old dam was in the

creek prior to the Perseverance company building

there? A. Yes, sir.

Q. Where did this water discharged by the ditch

in the main Lurvey with reference to the old dam in

the main Lurvey ?

A. Just above it—it would have to to get into the

ditch. . .]

Q. I will ask j^ou if a fliuue had been built and a

dam iDut in as indicated on this laree map or plat, the

water taken out the way it is taken now, taken out

by a flmne, as to whether or not it was discharged in^-

the Lurvev bv that ditch built by Nelson?
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Mr. ISRAEL.—Object to that—

COURT.—Go ahead.

A. It brings the water from the East Lurvey

above the old dam and then then followed the Coon

ditch as indicated on the map.

Q. You have referred to the old dam and old

ditch which was there prior to 1897. I wish you

would state to the Court briefly what you know

about that old dam and old ditch.

A. The old ditch is as it is indicated by the

curved line from the Gilbert water location of 1897

—

I mean the field-notes from this point around as I

described before.

Q. Did this old ditch or flume line extend any

further along what you have indicated to the Court

in 1897?

A. Yes, sir; it extended on a great deal further

than it is represented on the map. It ran out up

here.

Q. Have you a pen and ink? I wish you would

mark this map. I thought you had those creeks

named. I wish you would put that Main Lurvey

Creek.

A. That is marked Lurvey.

Q. Mark the other Lurvey so we will Ijave some

distinction about it.

A. East Lurvey Creek, this is marked creek.
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Q. I wish 3'ou would mark on this map where this

old mill was—I see voii have nothing there to indi-

cate that. Make a little square and call it Old Mill.

A. I would not say that is quite right.

Q. Mark it Old Mill. Now, have .you marked on

the map or plat where the ore was taken from which

went through that Old Mill, Mr. Garside?

A. Yes, from this tunnel—I might as well mark

that tunnel.

Q. I think so—I thought you had it marked be-

fore.

A. It came from the underground workings

marked old tunnel and footwall stope and also the

drift and also the workings marked raise 134—at this

point. We hauled it in wagons and dumped it over

the bluff and caught it in a chute.

Q. Can you make a line on this exhibit approx-

imately where William Nelson made the ditch which

connected the two forks of the Lurvey Creek?

A. It is already marked.

Q. What is it marked ?

A. It is marked old ditch William Nelson, 1897

—

at this point. At this point you can see about the

way it is marked. The map is upside down and it

is hard to read it.

Q. Black Knoll—where was that—can 3^ou reach

to mark that ? A.I think it is about there.

Q. Write there Black Knoll.

1

1
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A. Black Knoll—there was some over there, but

not very much.

Q. How much did you get from there ?

A. Nine or ten dozen barrow^s—we picked it down

on account of it being rich ore.

Q. After 1897—after jou took charge of the prop-

erty for Mr. Gilbert, what, if anything, was done in

regard to this water right?

A. There we dug the ditch in order to connect the

two creeks. Mr. Nelson—from the Nelson ditch to

this point indicated on the field-notes around to that

point.

Q. Around to what point?

A. Quite a ways further up—past where I had

taken the water, past where the field-notes described

—where it would have a proper terminal for the

water.

Q. Now, Mr. Garside, you spoke about an old

dam being in the creek. Did you know anything

about an old dam being there to 1897 or in 1897 in

EastLurvey?

A. An old dam in East Lurvey and also an intake

and dam in Lurvey Creek-—large rock were in the

creek and made a dam—partly destroyed, but it made

the water run in the ditch just the same.

Q. What was done, if anything, in regard to that

property after you took charge of the property in

1897, 1898 and 1899?
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A. It was continually opened up ever since

—

cleaned it out—water running through in 1898;

Pearce made a cut for a pipe-line over the point in-

dicated near the letter—where it shows elevation 710

—at this point and run around.

Q. How is that marked lettered here ?

A. Perseverance—tliis mark elevation 710.

Q. What did Mr. Pearce do there in 1898?

A. He cut out the brush and cleaned the surface

off down to just below the upraise—where the up-

raise is now—down to Jackass gulch, and from there

it ran down just over the tunnel where the tunnel

is now, made an open cut in the rock, quite a bit of

work, and continued the cut all around down to Gold

Creek in 1898.

Q. What was that done for?

A. To pipe-line the waters of Lurvey Creek on

down.

Q. Was the water at any time in 1897 or 1898

flowing through any portion of this ditch between

the pipe-line that Pearce cleaned out and Lurvey

Creek?

A. The water overflowed at that point—it came

through the ditch and overflowed

—

Q. What do you mean by a little flowing and over-

flowing here? I wish you would indicate that and

explain it to the Court.
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A. The water was taken out of this little pass

through here ; it is nearly as low as Lurvey, although

it was about ten feet higher than Lurvey, and it was

conveyed by a ditch and passed through about where

the ditch was constructed, and one side w^as open

and a little creek was formed there and ran through.

Q. Describe to the Court what was done there in

1897 and 1898 in regard to Lurvey Creek water right

—do you know what was done in 1899?

A. They had a better dam put up—a brush dam

or something

—

Q. Do 3^ou know of your own knowledge?

A. I saw the first dam built there and other work

around cleaning out the ditch as usual and opened

it here and there—some places quite a little work had

been done.

Q. In what capacity was Mr. Pearce working in

the years 1898 and 1899?

A. Mr. Pearce was manager and foreman.

Q. He was in charge of the business?

A. Yes, sir.

Q. For the Perseverance company in 1901 ?

A. Yes.

Q. Well, did Pearce have anything to do with this

particular one?

A. Not under Gilbert's management. Mr. Pearce

had driven part of this tunnel up there in 1898 and
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1899 until this upraise was made under Gilbert, and

Avhile lie was doing that he had taken charge of the

w^ater.

Q. Then he was working for Mr. Gilbert instead

of the Perseverance ? A. Yes, sir.

Q. When did the Perseverance, if 3^ou know, as-

sume control of the mine about the time?

A. In 1899—1901, in the fall.

Q. Bo you know how many years Mr. Pearce was

serving as superintendent and manager for Mr. Gil-

bert for this property?

A. Served from 1901 to 1905.

Q. I said for Mr. Gilbert?

A. Mr. Gilbert, from 1898 until 1899—two years

Q. Were you over the property—that is, during

those years, Mr. Garside? A. Yes, sir.

Q. What were you doing up there?

A. There over the property doing the engineering]

for Mr. Gilbert, laying out the tunnel, making sur-

veys for upraise connecting the underground work-

ings at this point—also showing Mr. Pearce all about

the ditch where it ought to run all those things. 11

surveyed this cut as it is run. Described as running

,

from Coon ditch to Gold Creek. I surveyed that.

Q. Surveyed what?

A. This cut which ran from the Coon ditch to

Gold Creek as I described before.
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Q. For whom did you do that?

A. Gilbert in 1898.

Q. Was Pearce in charge?

A. He had charge and did the work after I sur-

veyed it out.

Q. That brings you up to 1898 and 1899—were

you on that property in the year 1900?

A. Yes, sir.

Q. What time?

A. I w^as never up there much except in the sum-

mer time.

Q. Do you know the condition of this ditch up

there any part of the year 1900?

A. In the year 1900; yes, sir.

Q. Who had control of that property in 1900 as

superintendent or manager?

A. Mr. Nebins.

Q. Mr. Pearce was not up there in 1900?

A. No, sir.

Q. When did you become acquainted with the

Perseverance people—Col. Sutherland?

A. About 1879.

Q. When did you become acquainted with Col.

Sutherland as his connection with this property ?

A. When did I first mention that property to Col.

Sutherland ?
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Q. Yes.

A. About 1888 or 1889, in San Francisco.

Q. In 1888 or 1889?

A. Yes, I tried to induce him to take it.

Mr. ISEAEL.—We object to that as incompetent,

irrelevant and immaterial.

Q. I want to know when you became acquainted

with Col. Sutherland's relation to this property and

his purchase from Gilbert?

A. In 1897, in New York, in the fall.

Q. Do you know approximately what time he as-

sumed control of this property?

A. In 1901.

Q. Now, I will ask you who was the superintend-

ent and manager in 1901?

A. Who had charge of the mine?

Q. Yes.

A. Pearce—I was engineer laid it out.

Q, You were the mining engineer—what were

your duties, what did you undertake to do ?

A. The first thing we did was to locate the tun-

nel-site—I furnished the field-notes posted at the

mouth of the tunnel—the j)roposed tunnel at this

point marked blacksmith-shop. It is right at the

mouth of the tunnel and then I surv^eyed the tun-

nel—^showed them the lines and put up a back sight
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so that you could look across the valley and see the

course and keep the tunnel straight.

Q. Did you make a surve^y of the tunnel ?

A. Yes, sir.

Q. Where did you make it?

A. At the mouth of the tunnel.

Q. That tunnel marked on the map?

A. Through this fire—^marked fire giant, a plain

black dot.

Q. Near the boundary line of the Perseverance

Placer Claim on this map ? A. Yes, sir.

Q. What is the location called—the tunnel given

any name ? A. The Alexander tunnel.

Q. I wish you would repeat to the Court what

you did in regard to the location and survey of the

tunnel ?

A. Well, we put up a notice claiming the right

of intersection 3,000 feet and posted it on the ground

and connected it with the mineral monuments.

Q. I will present you with a paper and ask you if

you recognize what that paper is or what it is a copy

of?

A. Yes, I think so—I think it is a tunnel-site.

I furnished the field-notes for it—some attorney made

out the instrument—I furnished the field-notes.

Mr. WINN.—I will oifer in evidence a certified

copy of what purports to be a location of a tunnel-
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site made in 1901 on the 22d day of November.

Signed by the Alaska Perseverance Mining Com-

pany by C. H. Pearce, agent and attorney in fact.

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and inmiaterial to prove any issnes in the

pleadings in this action and incompetent as proof of

any affirmative defense set forth in tlie answer.

COURT.—That is in reference to the location of

the Alexander tunnel?

Mr. WINN.—Yes.

COURT.—Overruled.
(Marked Defendant's Exhibit No. 28, and here-

to attached.)

Q. AVhere was this notice posted?

A. At the same point where it was posted—the

tunnel—two—^where the timbers commenced. It is

marked the fire giant—the blacksmith-shop marked

on the map; the map has so many lines marked on

the map that it is very hard to describe the point.

Q. You say this was posted tT^T.ce?

A. I told you once before I located that in 1886,

the same as it is now from the tunnel upraise and

everything in 1886, and I also located it at the time

Gilbert was here in 1897.

Q. None of those locations were recorded?
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A. No, sir ; the work was up a little regarding that

work and I supposed they could work on them to

that point.

Q. After you had this notice posted did you sur-

vey out an}^ tunnel right line?

A. Yes, sir, I surveyed the tuiniel then.

Q. Can you indicate on the map or plat the ground

you surveyed?

A. Just as indicated on the map—in this line

—

north and south line from the foot to the top—I hit

near the apex of the ledge at the point marked Gil-

bert tunnel; also drove a stake at this point.

Q. That is the Alexander tunnel?

A. Yes, sir.

Q. Do you know whether or not you took the field-

notes and if it would carry you over this ground that

you have just indicated?

A. Yes, sir; approximately.

Q. That was in 1901. What was done, if you

know, Mr. Garside, concerning this tunnel after this

location and survey was made?

A. Well, the tunnel was started before that time.

I don't know; the tunnel was started in September,

1901.

Q. Was the work started, the tunnel, before you

made the location and survey?

A. Yes, sir.
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Q. Explain to the Conrt the condition of this tun-

nel-site when 3'ou went up there to make the surve}^

in 1901?

A. Well, the survey of the tunnel-site

—

Q. No ; I want to know what was the condition

;

whether there was any work done in or about the tun-

nel-site w^hen you went up there in 1901?

A. Nothing done there until I laid it out, but af-

ter we started the tunnel they concluded that they

wanted a tunnel-site.

Q. Was the work started before you surveyed

and posted the notice ?

A. No, sir, I made the survey and laid out the

tunnel and then we posted the notice.

Q. The notice was posted after you started 1

A. After a little while ; I don't know how long.

Q. Now, that was in 1901 ? A. Yes, sir.

Q. Have you known anj^thing about the prosecu-^

tion of the work on that tunnel since 1901?

Mr. ISRAEL.—Objected to as incompetent, ir-j

relevant and inmiaterial; not directed to prove any

issues in this case.

COURT.—Overruled.

Mr. ISRAEL.—Except.
A. Yes, sir. Well, I was up there off and on,]

whenever Mr. Pearce wished to have me come up anc
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make a survey and make the tunnel straight. I do

not recall everything he asked me to do. Whenever

there was anything to be done Mr. Pearce always

wanted me to be up there and look at the ground.

Q. State approximately about the amount of work

in the tunnel and what was done in regard to this

water right, if you know, say commencing in the

year 1901 under the new regime of Mr. Sutherland's

people ?

A. Mr. Pearce kept at work on the ditch over a

year, increasing the depth of the cut along the line

of the water. Built other works around there such

as tramways—put in machinery and blacksmith-shop,

used water in the boarding-house and kept the water

in use—there was afterwards an upraise in the Per-

severance tunnel—the Alexander tunnel.

Q. I will ask if 3^ou know approximately what

time the tunnel was run up to the point on this map
or plat.

A. Near the notice of location it must have been—

Q. To this point it is marked upraise—do you

know approximately what time that was made ?

A. I believe the raise was made in 1902, but I sur-

veyed it in 1901 so as to connect the shaft with the

raise. Then after the raise was made about 1903,

they commenced to run water down to run a blast and

make the air better in the tunnel.
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Q. When, Mr. Garsicle, and how, if you knoAv,

was the water got into the upraise and from what
place was it taken ?

A. It is marked on the map, ditch and pipe 1901

for the blast—that ditch was dug but I don't believe

the water was run down the creek—down this red

place that I showed you before a little rapids there

—there was a ditch dug to run the water down Jack-

ass gulch but the water was not used until 1903.

Q. What do you know about their using it?

A. He was preparing the water right in order to

use it as soon as he was ready to use it.

Q. In 1903, what use, if any—do you know any
use the waters of Lurvey Creek were put to?

A. Well, in that shaft, the blacksmith-shop and
boarding-house and such like.

Q. Can you explain briefly how the water was
conducted and where it was conducted to the air-

shaft and boarding-house and blacksmith-shop?

A. Yes, conducted from the point marked No. 1

as near as anything conducted down the creek ran

down Jackass gulch and passed the upraise—after

it was finished ran the water down it for the black-

smith-shop just below—the water taken out for the

shop and conducted down to this point.

Q. What is that point?
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A. Fire giant. There was a giant put in there.

The blacksmith-shop was built there. Then the wa-

ter was finally taken out still lower down at a point

marked—there is no mark on it—house there is some-

thing else at that point, and conveyed through a pipe-

line—called pipe-line—to this boarding-house and

bunk-house—and taken out at three places.

Q. When was this work you speak of accom-

plished ?

A. Well, as I said before, they was taking it out

earlier. I suppose they had water turned out at

Jackass gulch in 1902 and at the blacksmith-shop in

1901 ; the boarding-house later than that.

Q. Where did this water come from?

A. Came down Lurvey Creek and through that

opening and over a little bluff.

Q. Through what ditch and what portion of the

ditch?

A. Well, it is marked on the map—^marked there

Gilbert water came out through this ditch or pass

and left the ditch along this little pass and came over

the bluff over the side right to there what I called

Perseverance Creek. Perseverance Creek starts be-

tween O and L and continuing to a point on Perse-

verance No. 4 just above the letter V.

Q. The letter Y . in the name Perseverance ?
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A. Yes, sir.

Q. Now, Mr. Garside, I will ask you if you ob-

served during the year 1903 and 1904 the approxi-

mate amount of water which was being used by the

Perseverance people for the uses that you have in-

dicated ?

A. In 1903 about 100 inches, I guess.

Q. About 100 inches, all told?

A. Yes, sir, for the air-shaft; blacksmith-shop

and boarding-house.

Q. Do you know whether or not in 1904 and 1905

that amount was increased or diminished—do you

know anything about that?

A. It was increased, I think—considering there

was another boarding-house built in 1905 and that

increased it—the shaft was larger and so on—then

a fire hydrant was built there in 1905; it required

considerable water to supply that in case of necessity.

Q. You have confined considerable of your tes-

timony in 1903 ; what, if anj^thing, was done by the

Perseverance people in the way of improvements

upon and developing the mine and building water-

works in 1904 and 1905?

A. The water was used as I described in 1904 and

1905 ; the tunnel was not in as far as they could drive

it.
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Q. Do you know approximately and can you in-

dicate on this map about how far the tunnel had

reached in, say, 1904 and 1905, that is, approxi-

mately?

A. Year ; it would probably be five years ; it might

be 1600 or 1800 probably—2000 feet in 1904.

Q. How far?

A. 1904 it would be about 2,500 feet.

Q. In 1904?

A. The latter end, the end of the working season.

Q. Do you know about the time it reached the

oj)ening of the Gilbert old tunnel?

A. The tunnel is 2,500 feet—^finished in 1904 or

early in 1905.

Q. Was you in that tunnel and over the ground

during the year 1904 and 1905?

A. Yes, sir.

Q. What were you doing then?

A. In 1904 I made a survey for an upraise—

a

preliminary surve}^

Q. Where did you make that survey?

A. At this point.

Q. This point what ?

A. Well, it is marked main raise.

Mr. COBB.—On what claim?

A. The Perseverance.
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Q. You made a survey for an upraise, was there

anything done after your survey and finall}^ after the

survey was made?

A. The raise was started in the tunnel.

Q. When?

A. I should judge the last of the year 1904; may-

be a month or two later.

Q. Do 3^ou know about what time that upraise

was finished?

A. It was finished in 1905—probably December

—

along there.

Q. Do you know the depth of the upraise, the

distance from the tunnel where it was commenced

to the surface of the ground?

A. Approximately 1,000 feet.

COURT.—How much?

A. One thousand feet. It was not quite 1,000

feet—900 and some odd feet—between 900 and 1,000

feet.

Q. For what purpose was that tunnel ["upraise"

written in lead-pencil in margin of record.] run?

A. It was run to furnish air to the mine princi-

pally and also to connect with the upper workings.

Q. Eun to furnish air?

A. Yes; you cannot run in a tunnel unless you

have air. We use an upraise to furnish air and

ventilation and also to connect mth the upper
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working of the mine so they could dump the ore down

and also ventilation.

Q. Did it have anything to do with finding out

the value of the mining claim?

Mr. ISEAEL.—Object to that; he can ask what it

did.

COURT.—He may.

A. I think so—the development of the mine, that

is the first consideration, that is supposed to be un-

derstood.

Q. Do you know whether or not there was an}^

ore body found in running this tunnel?

A. Yes ; I have seen ore in the mine a good deal.

Q. Quartz? A. Yes, sir.

Q. Now, I will ask you, Mr. Garside, what, if

anything, you know^ concerning the building of a new

mill by the Perseverance Company and this new

boarding-house ?

A. Yes, sir; I laid them out.

Q. For whom?

A. For the Perseverance Mining Company—Mr.

Mitchell, superintendent.

Q. Who was superintendent?

A. Mr. Mitchell. A Mr. Berry of San Francisco

had charge of construction of the mill foundation.
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Q. Did you have any connection with the Hendy

company? A. Yes, sir.

Q. What, if an}i:hing, do you know about that?

Mr. ISRAEL.—Object—the Hend}^ company has

nothing to do with this case.

COURT.—Let him show what has been done.

Mr. ISRAEL.—Except.

Q. All I want to know is what he did in regard

to putting up any buildings—installing any machin-

ery—an}^ work that was done on this property.

A. I laid out the foundation and they built a

building and put in machinery—I laid the work out.

Q. What work did you lay out?

A. Laid out the foundation for the mill—drove

stakes for the pur]3ose of excavating the foundation

—leveling it off. Excavated the foundation for that

mill and boarding-house.

Q. When did you do that?

A. Laid out the foundation for the mill in ]May,

about May 10, 11, 12, somewhere along there.

Q. What year?

A. In 1895—1 mean 1905.

Q. Was anything done in regard to this Lurvey

Creek water during this time that you have just men-

tioned ?
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A. The ditch was kept up all the way up to the

intended ditch for the mill.

Q. Can you indicate on this plat or map the ditch

so kept up at this time?

A. It is marked out straight at this point.

Q. What point?

A. This point on the Coon Ditch, as I described

before, just above the letter V and Lady Corson and

then—I cannot read the field-notes—indicated by

heavy blue line—then it came to the corner—after

passing one angle it came near the corner of the Per-

severance placer and then it proceeded north 12 de-

grees east 365 feet to this angle and passed the ore

bin thence down on an angle of north 2/30 west 450

feet to the mill indicated by a line—the ditch a

large blue mark.

Q. What is that light line ?

A. The pipe-line as constructed at the present

time.

Q. I wish you would tell what was done in regard

to this pipe-line in 1905 ?

A. It was all done in 1905 and water put in it.

Q. Do you know when they commenced laying

the pipe-line, approximately, Mr. Garside ?

A. Commenced laying some of the pipe-line, I be-

lieve, in 1905. I don't know exactly what time it

was.
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Q. Where is the pipe-liiie laid to now—if you

know ?

A. That is where it is now—where I have de-

scribed it.

Q. Down to the mill ? A. Yes, sir.

Q. Do you know approximately what time work

was done on the foundation, Mr. Garside, of the new

mill and also the time work was done on the new

boarding-house of the Perseverance Company?

A. Well, I laid the boarding-house and new mill

out the same day. I started it out—we drove a drill

and conmienced blasting a little and I had to get

out of the way of the blast several times—^that is the

boarding-house, started the mill afterwards, probably

a few days after that.

Q. Well, do you know about what time, Mr. Gar-

side, the}^ commenced work on the cut for this ditch

or pipe-line ?

A. When he conmienced the mill—the mill in-

cluded it.

Q. About what time was that?

A. The 11th or 12th of May.

Mr. COBB.—What year?

A. 1905.

Q. Have you had any experience, Mr. Garside,

in estimating the amount of water that flows in a
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creek, and also have you had any experience in

measuring the water flowing in streams?

A. About thirty or fort}^ years.

Q. How long and for what time have you been

acquainted with the flow of water in Lurvey Creek?

A. I noticed it ever since I first went up there in

1884 and 1885.

Q. I will ask you to state whether or not that flow

of water in Lurvey Creek is uniform or spasmodic

or how it is ?

A. It is spasmodic—there is plenty of water when

it rains—when it don't rain there is not veiy much.

Q. What would you say would be the maximum

flow of the ^lain Lurvey before this east channel

empties into it ? The- average high water, not the ex-

treme.

A. The average ["maximum" written in lead

pencil in margin of record.] probably 1,000 to 1,200

inches—would average something like 500 or 600 in-

ches—a little more.

Q. What would you say about the minimum flow ?

A. Nothing.

Q. What furnished the water principally for that

creek ?

A. A snowi^ile back of the Lurve}^, possibly, and

from the basin, and also the water running out under

the ice.
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Q. A glacier? A. Yes, sir.

Q. What about the amount of water—the aver-

age, have you found to be running in this east branch ?

A. About a third of the other.

Q. About a third of the amount of the other?

A. Sometimes that would not be correct either be-

cause that ice always melts entirely before the other

dies.

Q. I believe you stated that you had not been up

on the premises since the putting in of the new flume

by the Perseverance Company?

A. I was up there once but I did not go up the

hill.

Q. You said you had laid out the plans, etc., for

the mill and millsites, etc. Do you know what size

mill the building was laid out for?

A. Three hundred stamps.

Q. Three-hundred-stamps mill—do you know the

size and weight to be used and now installed ?

A. I did not go in the mill—I know it by hear-

say.

Q. I will ask you, Mr. Garside, if you know ap-

proximately, about the amount of water it would take

to run a mill, a three hundred-stamp-mill—just the

stamps alone in starting working and operation of

the mine?
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A. A stamp—that is, a thousand-pound stamp

—

would require about two-horse power to run a Ban-

gor machine, a little over.

Q. Two-hundred horse-power to the stamp ?

A. Yes, sir, two-horse—that is 600 horse-powder.

Q. That is just the stamp, not taking into con-

sideration the other work ^.

A. Yes, sir.

Q. Have you ever been over the ground known as

the Martin Lode claim?

A. No, sir, not very recently.

Q. Do you know Tom George, a mining and civil

engineer in the town of Juneau?

A. Yes, sir.

Q. I will ask you if you have had access to the

field-notes of a survey made » by Tom George of the

Martin Lode claim? A. Yes, sir.

Q. I will ask you if you are acquainted with the

boundary lines, stakes, etc., of the Perseverance

placer indicated on this plat or map ?

A. Yes, sir.

Q. Do you know—I will ask you if you know w^hat

has been referred to during the course of this trial

as a mining claim—the B. C. Placer?

A. I have heard of it being a mine in conflict

with the Martin Lode claim.
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Q. I will ask you, Mr. Garside, if in making this

map and plat you have so testified concerning them

you placed the boundary lines of the B. C. Placer as

indicated on this map or plat? A. Yes, sir.

Q. From what data?

A. From a copy of the official field-notes made by

Mr. George.

Q. Of the B. C. Placer?

A. No, of the Martin, not of the other.

Q. What is that?

A. The same field-notes that were made—the

field-notes of the conflict with the Martin and shows

the conflict. It is supposed to be parallel on that

plat, approximately—I never saw the corners.

Q. Then in drawing and making this map so far

as you are concerned you

—

A. I will have to correct that last answer. I

know one corner. I seen one corner. This corner

marked at the upper end of the Perseverance placer.

There is a stake up there marked B. C, or whatever

you call it at this point, and I think there was a no-

tice of location—I would not be sure of that.

Q. You never made a survey of the Martin Lode

claim?

A. No, sir ; I examined it some but I never made

a survey. I saw some stakes.
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Q. The survey was brought down by Mr. Hill,

the data?

A. I put it on the map—I drew it on the map.

Q. Where did you get your data for doing that?

A. From the Perseverance through Mr. Lafoon

—

he furnished a copy of the field-notes.

Q. Field-notes of what?

A. Mr. George's official survey of the Martin

claim.

Q. Having the field-notes of Mr. George—the offi-

cial survey—could you put it on this map accurately

and would it indicate the relative positions of the

other claims?

A. Yes, sir, exactly the courses and distances on

the same would agree precisely. You get the courses

and distances, also the mill.

Q. Tied up to this?

A. Pretty well tied up.

Q. As I stated, 3^ou don't know anything about

the boundaries of the B. C. Placer claim?

A. Except the corner up here.

Q. Where ?

"A. The upper end of the Perseverance placer

marked corner No. 1.

Q. Did you ever see a copy of the location notice

of the B.C. Placer?
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A. Mj^ impression it is located up there—I saw

something—I have an impression—I would not be

positive—of seeing it—or saying it was a notice or

whether it was corner No. 3, but judge it was.

Q. You don't know anything particular about

that B. C. Placer claim? I will ask you if the Mar-

tin in reference, and leaving out that question if it

is placed on there correctly ? A. Yes, sir.

Q. And it is located upon the ground the same

—

that is the ground that it apparently covers on this

map is the same as it is on the ground ?

A. Yes, sir, that is what the field-notes say.

Q. Did you state—I believe you did awhile ago,

that it was correct ? A. Yes.

Q. You know where the Perseverance placer

claim is*? A. Yes, sir.

Q. Do you know apiDroximately when that was

located 1

A. In 1903; I believe about that time.

Q. Did you locate them j^ourself ?

A. I located for the Perseverance Mining Com-

pany under the direction of Mr. Lafoon.

Q. It was located in this triangle ?

A. Because I did not want to conflict with the

Martin claim.

Q. And 3^ou know of the location—what time the

location of the Perseverance placer was made?
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Mr. HELLENTHAL.—It is altogether immate-

rial.

COURT.—Objection will be overruled and excep-

tion allowed.

Q. Have you made any computations in this prop-

erty as you had in it and in the plans upon which it

is being operated as to the approximate—approxi-

mately, how much water in miner's inches would be

necessary for the purpose of mining, running and

operating the mill, say, of 300 stamps'?

A. It would take fully three and a half horse-

power to the stamp with the other machinery added.

Over 1,000 horse-power would be required. That

would furnish power for running the stamps, the

concentrators, tram, electric light and all it would

take fully 1000 horse-power.

Q. You have not given that in miner's inches?

A. Miner's inches. I can tell you that a miner's

inch is nearly a horse-power; it requires a foot and

a half—elevated head 411 feet.

COURT.—To generate one-horse power?

A. So when it is six or seven hundred feet it is

more than a horse-power—a miner's inch it is in

that proportion 411 feet.

Q. Have you ever, Mr. Garside, estimated the

amount of power which would be generated from the
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Lurvey, taking it from the intake and conducting it

as it is taken down to the Perseverance Company

mill ?

A. Have I estimated it—sometimes it would not

produce anything and sometimes produce enough to

run the mill.

Q. What would be the average ?

A. Five or six hundred.

Q. That is about how many miner's inches ?

A. Four hundred miner's inches, approxunately.

A. That is not quite right.

Q. What time and what season of the year is the

minimum ? A. In the winter time.

Q. What is the cause of that ?

A. Cold w^eather.

Q. Do you know about how many months in the

year this creek would furnish water that Avould be

beneficial for mining ?

A. From the middle of May up to the 5tli of

November—hardly that—probably from June to the

middle of October.

Q. Did you, Mr. Garside, testify, I believe I

asked you—I don't remember as to the amount of

water computed in miner's inches, that the Persever-

ance Company have been using during the years 1904

and 1905, in this boarding-house, blacksmith shop
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and in the tunnel and leaving the use of any other

water ?

A. About 100 miner's inches that is out of Lurvey

Creek. Used about sixty horse-power from Gold

Creek.

Q. One question—I want to go back—you stated

at the time that you made this w^ater location in 1897

that Mr. Gilbert left here before the notice w^as

posted and then you went on and stated that Nelson

started in doino;- ditch—workin{;>- on the ditch. Do

you know anything else that was done up there im-

mediately or soon after the posting of the location

notice %

A. We turned the w^ater out into the present old

ditch.

Q. Was any buildings put up %

A. Yes, sir; the house started.

Q. Where was that house built?

A. Marked on the map—called Gilbert house.

Q. Is it marked Gilbert house?

A. Yes, sir.

Q. AYhat was that house built for?

A. For anyone working upon the water and work-

ing upon this tunnel—the Gilbert tunnel—Gilbert

waterw^orks.

That is all.
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Cross-examination.

Q. (By Mr. ISRAEL.) Your name is G. W.

Garside? A. Yes, sir.

Q. You have lived in Juneau ?

A. Twenty-three years, nearly.

Q. During that time you were deputy mineral

surveyor? A. I was until recently.

Q. You were removed ?

A. I let my bond lapse, that is all—they require

you to put up a bond every year.

Q. Did you receive notice from the departmeni

that you had been removed for irregular conduct as

a mineral surveyor ? A. No, sir.

Q. You swear that you never received such a

communication? A. I never did.

Q. You say that under your direction the Gilbert

water location was placed on Lurvey Creek ? ||

A. I did the work for Mr. Gilbert—Mr. Gilbert

w^anted me to make the location out m.yself

.

Q. Gilbert was here? A. Yes, sir.

Q. That was in 1907? A. In 1897.

Q. He wanted j^ou to locate the water?

A. Yes, sir.

Q. Had he been up there with you ?

A. He was up there locating the claims.

Q. Had he ever been up to this water location ?
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A. Yes, he—we went up there together.

Q. He directed you to locate it ?

A. He saw the creek of across that ditch there and

lie wanted it.

Q. For what purpose did he want it ?

A. For the purpose of mining and milling.

Q. Where?

A. Down where the Perseverance mill is.

Q. Was there a mill there ? A. No, sir.

Q. Down where the mill is at present?

A. The mill on this side south?

Q. That was a mill in prospective?

A. Yes, sir.

Q. A mill that he intended to build ?

A. Yes, sir, I suppose so.

Q. It was conditioned upon his driving the tun-

nel which was finally driven and known as the Alex-

ander tunnel? A. Yes, sir.

Q. It was conditioned upon driving that timncl

at some future time and he wanted to locate it, locate

that water if he ever built it ? A. Yes, sir.

Q. At the same time you included the stream

called Gold Creek, didn 't you ?

A. Gold Creek, yes, sir.

Q. You said in your testimony you located the

waters of that creek also for Mr. Gilbert?
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A. I did not locate the water; I did the work.

Q. He had that already.

A. Already had a dam there.

A. He had all the waters of Gold Creek, didn't

he?

A. Up to this south branch of Gold Creek.

Q. What was that water to be used for?

A. Mining, and running the mill and air-com-

pressor.

Q. How many inches of water—^miner's inches

—

flowed along in that creek?

A. On an average probably 1200 inches.

Q. How much was carried in the southern fork

of it?

A. That ran pretty dry—there is a large patch of

ice up in here.

Q. That diversion at the time was to furnish the

present mill with all the power it needed?

A. There was not any mill there at that time?

Q. He had no mill there?

A. It had been taken out by a snow slide.

Q. What capacity was that?

A. Ten-stamp mill.

Q. And for that ten-stamp mill he had claimed

and appropriated for its use 1200 inches of water

from Gold stream ? A. Yes, sir.



The Alaska Perseverance Mining Company. 463

(Testimony of G. W. Garside.)

Q. And he was taking up this water?

A. Mr. Gilbert did not locate that that was lo-

cated by the old company.

Q. He was claiming it, though?

A. Yes, sir.

Q. He had it at that time?

A. When he was there the first time in 1897.

Q. When his mill went out how much water did

he have?

A. Enough to run the mill, probably—let's see;

about seventy-five or eighty horse-power.

Q. What is the vertical from that mark up there

to the old mill? A. Over three hundred.

Q. Over three hundred feet ? A. Yes, sir.

Q. That would generate a horse-power—then a

foot of water, less than a foot would generate a horse-

power?

A. No, sir. It would not generate a horse-power

—a foot and a half to 411 feet.

Q. This is over three hundred feet ?

A

Q
A

Q
A

Q

Yes, sir.

Did you ever take any elevation?

I surveyed it.

You guessed at it?

I surveyed that elevation.

What was that elevation?
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A. As I said before, I surveyed it, but it is so long

ago I have forgotten.

Q. Was it not over 400 feet? A. No, sir.

Q. It was over 300 feet? A. Yes, sir.

Q. At that vertical fall what would it take"?

A. It would take three-fourths—a miner's inch

develops about three-fourths of a horse-power.

Q. Sixteen miners' inches would develop a horse- f
power? A. Sixteen miner 's inches

—

A. One miner's inch, a foot and a half; that would

be three- fourths.

Q. Twelve miner's inches would be it?

A. One miner's inch; jes, sir.

Q. How many feet ?

A. Nearly three hundred feet to generate one

horse-power.

Q. How many miner's inches to generate a horse-

power?

A. You would have to add a quarter more—

a

quarter and one and one-half—about a quarter and

one and a half, pretty near two miner's inches—

I

mean two cubic feet.

Q. Two miner's inches would generate one horse-

power? A. Two miner's inches.

Q. Yes.

A. Two miner's inches would be one and a half

horse-power, three hundred feet elevation.

i
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Q. All right; there is a stamp-mill being oper-

ated

—

A. But there was a large

—

Q. The diversion was sufficient for the use of that

mill? A. Yes, sir.

Q. How much lower was that mill than the site

of the present Perseverance mill ?

A. Probably fifty or sixty feet.

Q. Then they had a vertical on the diversion of

Gold Creek—what proportion—you say Gilbert

owned all the water of Gold Creek at that time above

the site of the present mill?

A. I don't know exactly—about at least 275.

A. Two hundred and seventy-five feet.

Q. By what do you determine—what is the fiow

of a miner's inch?

A. Ninety cubic feet an hour.

Q. In gallons?

A. Pretty nearly seven and a half.

Q. That is one miner's inch in an hour—how

many gallons per minute ?

A. It depends on the elevation—411 feet

—

Q. Take a miner's inch a minute—what is the

flow in gallons per minute ?

A. One and a quarter, about 7-18, isn't it

—
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COURT.—I think we will suspend, at this time.

Court will take a recess until 1:30 P. M.

May 8, 1907.

Court convened pursuant to adjournment at 1:30

P. M., and all parties being present as heretofore, the

following proceedings were had:

G. W. GARSIDE, a witness heretofore called on

behalf of the defendant, took the stand for further

cross-examination.

Further Cross-examination.

Q. (By Mr. ISRAEL.) I understand you, then,

that when you located the Lurvey Creek water for

Mr. Gilbert that Mr. Gilbert had no mill^

A. Not at that time.

Q. The mill had previously been carried away by

a snowslide? A. Yes, sir.

Q. At what point on that map had it been?

A. Approximately where that writing, the Old

Mill—the little square to the left of the millsite.

Q. At the time you made that location Mr. Gil-

bert had shut down active mining in his mine?

A. At the time I located the millsite ?

Q. No, at the time you located the Lurve.y Creel

water.



The Alaska Perseverance Mining Company. 467

(Testimony of G. W. Garsidc.)

A. No; just started in to mine when we located

the water.

Q. How much mining?

A. Quite a number—in about a thousand feet.

We started in in 1897 and located the w^ater in 1897,

Q. Where did the water go ?

A. The water went over the dam, then we took it

to the tunnel.

Q. Where did it go over the dam?

A. It is marked.

Q. At the end of the claim marked Lurvey Creek

Placer? A. Yes, sir.

Q. The mouth of the tunnel?

A. Just above the dam as indicated.

Q. It is not incorrect to show the face of the tun-

nel being within the exterior boundaries of the Lur-

vey Placer?

A. That was up there, his dam—the tunnel is a

little above.

Q. Just mark it.

A. Runs at right angle with the face of the tunnel

—it appears where it is stated there ; it lies line that

along about twenty-five feet from the other end.

Q. About twenty-five outside of the end line?

A. Yes, sir.

Q. That is the face of the dam?

A. Yes, sir.
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Q. How many men working at that tunnel when

you put up the water notice?

A. Two shifts. The contract was let to Joe

Coster, and he had all the men he could—worked it

double shift.

Q. That work was being done to discover the

vein? A. Yes, to tap the vein.

Q. Tap the vein and develop the property? At

that time Mr. Gilbert was searching for property ?

A. Certainly.

Q. You had some active negotiations with Mr.

Gilbert at that time regarding the sale of the prop-

erty ? A. Shortly after that I did.

Q. Mr. Gilbert returned to New York?

A. Yes, sir, he returned; left here the latter part

of June.

Q. Before leaving here he deemed it necessary to

tap the vein so that it could be sold ?

A. Yes, sir.

Q. You were aware that that was the purpose of

the w^ork ? A. Yes, sir.

Q. That was continued through to 1907?

A. What years ?

Q. 1897, 1898, 1899? A. Yes, sir.

Q. That continued? A. Yes, sir.

Q. That continued under your management and

Charlie Pearce?
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A. I ran a cross-cut 120 feet—marked here Gil-

bert tunnel, and Mr, Pearce came in charge in 1898

and 1899, and we went in here 123 feet where there

was a lead, and then Mr. Pearce said we had better

%o for the old cut, so we ran the tunnel.

Q. That was for the purpose of developing the

property and seeing whether it would pay to mine ?

A. Yes, sir.

Q. Mr. Gilbert desired that done so as to fix the

\alue of the mine % A. Yes, sir.

Q. At that tune this work was on the Persever-

ance? A. Yes, sir.

Q. They were patented clauns?

A. Yes, sir.

Q. Was Perseverance No. 1 patented or just the

Perseverance ?

A. Not No. 1—just the Perseverance—this is

Perseverance No. 2.

Q. And Perseverance No. 2, the Alta and Jumbo

were not patented ?

A. Yes, we located them that year.

Q. At the tune 3"ou located them the face of the

tunnel was driven in about how far?

A. Just a short distance—the men had started to

work when Ave located the claim—^we had probabl}"

located the claim—I would not be sure about that

—

that occurred about the same time.
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Q. What was the distance from the face of the

tunnel to the side lines of the Perseverance?

A. About sixty or seventy feet.

Q. What was the cost—what size tunnel was it?

A. It was about five by seven—I think the con-

tract was $15 a foot.

Q. Sixty feet, did you say?

A. iSixty^ or seventy feet.

Q. After you were—afterwards you continued to

drive the tunnel as indicated on the map, and later

the cross-cut? A. Yes, sir.

Q. I believe you stated in your direct examina-

tion that you had attended to that patent—Persever-

ance No. 2, Jumbo No. 2, and Alta No. 2—they were

obtained under your supervision?

A. Yes, sir.

Q. And for Mr. Gilbert?

A. Yes, sir; well, I surveyed the claims—he had !

some attorney ohtained the patent.

Q. You prepared the survey of labor of those

claims ? A. Yes, sir.

Q. That labor on each of these claims were upon
j

—were represented by work in this tunnel and cross-

cut? A. Most of it.

Q. All of it?

A. There was a little done besides that—not very

much.
, ;., ..;
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Q. About how much ?

A. Some done up above probably $100.

Q, The rest of the work represented to have been

done on those claims was done in the tunnel and

cross-cut on the patented claim? A. Yes, sir.

Q. Now, during those years 1897, 1898, 1899,

while this work was in progress, to what use was any

of the water of Lurvey Creek put to in connection

with this work? A. Such use as I described.

Q. The water was not used up there for anything

at all—it was just ran along

—

A. Yes, sir.

Q. No use made of it whatever?

A. No, sir, just in the ditch.

Q. During this time had correspondence been go-

ing on between you and Mr. Gilbert leading to the

chance to promote the sale of this property ?

A. Yes^ sir.

Q. There was nothing said by Mr. Gilbert build-

ing if the property was not sold?

A. Nothing about the mill, only the property

—

we had the plans.

Q. It was really an actively contemplated plan

those three years, and Mr. Gilbert did succeed in sell-

ing the property to the Alaska Perseverance—the

people who represented the Alaska Perseverance

company in 1901 ?
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A. I suppose that is ; everybody said so.

Q. You know it passed out of Gilbert's possession

in 1901'? A. Yes, sir.

Q. Now, during all tMs time you were still hold-

ing for Mr. Gilbert your water location on Gold

Creek? A. Yes, sir.

Q. What proportion was taken up'?

A. Some 1200 miner's inches.

Q. And is still held by the Alaska Perseverance

people under the Gilbert location?

A. Yes, sir.

Q. And besides that the Alaska Perseverance

Company have driven from their intake a lateral

across to the other branch of Gold Creek so as to

bring that water between the forks across to the in-

take?

Mr. WINN.—We object to that—to what is on the

Gold Creek water right; that is not in issue in this

case.

COURT.—I am inclined to hear it to a reasonable

extent. I would not go far into it.

Mr. WINN.—We will reserve an exception.

A. No, sir; I don't think any work was done. It

was shown where it was laid out before.

Q. Don't you know it was taken up?
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A. I have not been there since.

Q. If it is taken it will take up much more water.

A. That creek that you speak of—this creek

marked, it is marked South Branch of Gold Creek

—

it has no basin at the head, merely an icy creek ; some-

times considerable water, sometimes not.

Q. If I understand you, 1000 horse-power would

be adequate for the operation of a 300 stamp, the elec-

tric plant, etc.

A. Yes; I don't mean that that is all they need

—

a good many things I did not give. I meant 1000

pound stamp, and I did not mean a 1250 pound stamp

and drills, but it would not run their battery, and it

would not run the cars in the tunnel run by elec-

tricity.

Q. At the present time there is in the mill a bat-

tery for about 50 stamps in the Perseverance mill ?

A. I have not been up there.

Q. Don't 3^ou know that?

A. I don't. I believe they told me a hundred.

Q. There is not to exceed that ?

A. The}^ told me a hundred

—

Q. The mill is a hundred stamp'?

A. No, sir; I don't know what it is, only what

they told me.

Q. You are basing that 300 stamp on the supposi-

tion that at some time there will be that many used?
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A. I am just figuring your question—there are

not 300 on the ground.

Q. You don't know that there is a hundred?

A. XOj sir.

Q. You don't know the size of the compressor?

A. No, sir.

Q. You are an experienced—don't you know that

the figure of water for the operation of the mill to be

at least ten per cent in excess and in allowance of the

necessary power to figure two horse-power to the

stamjD ?

A. About two horse-230wer, theoretically.

Q. Two horse-power theoretically might actually

handle more?

A. Depend a great deal on the size of the pipe and

how far it falls and the weight of the stamp, and it

might be a ninety drop or a hundred.

Q. What about a standard stamp?

A

Q
A

Q
A
A

Q
A

Standard stamp there are all kinds of weights

What is the common weight ?

There has been as low as 850.

What are the stamps in the Perseverance?

I understand 1250.

Yes, sir.

Yes, sir. about half a miner's inch—I did not

figure that in one-half a miner's inch to the stamj).
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Q. You know about what this rock—about what

amount you have to give those stamps'?

A. In running

—

Q. You are an expert millman?

A. Yes, sir.

Q. Your estimate is all guesswork?

A. No, sir; I can tell exactly what any power

will develop—the head of water in a nozzle.

Q. It is largely guesswork what power is re-

quired ?

A. No, sir; if I have so much water—if it is de-

veloped

—

Q. You don 't know how much power is required ?

A. Of course I do if you tell me the number of

the drop, the height of the drop

—

Q. You don't need to know the speed of the drop

—what would that be ?

A. They have generally 96 and as many more as

they can without hitting the comb.

Q. It is a fact that two horse-power will handle

it?

A. I don't think it will practically wdth a 1,250-

pound stamp.

Q. 1250-pound stamp? A. Yes, sir.

Q. Two horse-power and a half will then?

A. Yes, sir.
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Q. Two hundred and fifty horse-power will han-

dle those 100 stamps?

A. Which two—750 horse-power.

Q. How much per hundred stamps?

A. Tw^o hundred and fifty.

Q. Two times two—you would want a half-inch

more in order to float that battery—that would be

five inches, something like 300 inches ?

A. Yes, sir.

Q. That compressor is a three-machine compres-

sor? A. I don't know anything about that.

Q. How

—

A. I saw them run a two-machine compresser.

Q. They have a compound there now ?

A. I don't know—if it has been put in since '95

1 don't know.

Q. You don't know how much power it requires

to operate this compressor?

A. I have not been up there; I had the figures

given me.

Q. Did you figure the number of horse-power?

A. No, sir, I did not. I do not think it would

furnish air enough—it generally takes one drill to

eight or ten stamps.

Q. How many drills ? A. Ten drills.

Q. Fifteen horse-power to the drill ?
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A. No; I think a four compressor machine will

run two—on an average—it is not less than twenty.

Q. How much power do you want for your elec-

tric light plant ?

A. I don 't know exactly—you would have to light

the mine and mill
;
probably require 100 horse-power

more.

Q. Then yow want two hundred horse-power more,

that would be 500?

Q. That would be 500 horse-power?

A. Yes, sir.

Q. What would it require for the rock crusher?

A. Two hundred horse-power.

Q. That would be 700? A. Yes, sir.

Q. What else do you require water for at this

plant? A. Well, there is the car haulage.

Q. What?

A. Haulage—I understand the hauling is done

with that water with electricity.

Q. So far as that you could haul to Seattle.

A. If they put all they want to in there it will

take a lot.

Q. What they have in actual contemplation—

I

am speaking of what they actually have.

A. Just as I state, they have got a railroad built.

Q. Let's see—confine ourselves to what there is
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now; there is a 100-stamp mill, compressor, even

a prospective electric plant, and 1,000 horse-power

will more than furnish power for what is there now ?

A. Yes, sir.

Q. With 1,200 miner's inches at the intake of Mr.

Gilbert's has owned up here on Lurvey Creek, which

is three hundred 275 vertical from the present mill

—it requires one and a quarter inches for each horse-

power—twelve—that would give you 960 horse-

power.-

Mr. WINN.—Objected to as incompetent, ir-

relevant and immaterial and not tending to prove

any issues in this case.

COURT.—Go ahead. I will hear it to a reason-

able extent. I want to have counsel have what they

think is in the case in the record.

Mr. WINN.—Exception.

Q. You are familiar wdth Avhat is called Silver

Bow Basin? A. Yes, sir.

Q. Now, directing the witness' attention to De-

fendant's Exhibit No. 1—this map is on the board

—

the top of the map being north—and I will call your

attention to this map ; Mr. Garside, did you ever see

that before?

A. No, sir; I saw a diagram. I never saw that

map.
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Q. Did you have anything to do with this map %

A. I believe I did see it in the office.

Q. Do you know what it represents?

A. I know all these claims except some in this di-

rection that I never had much to do with; nor of

this.

Q. You are familiar with Silver Bow Basin?

A. Over parts of it.

Q. You know where the rim of the mountain is

around the basin?

A. The apex of the basin—have been all over it

clear over the ridge.

Q. You know the apex of the ridge?

A. Clear down to Sheep Creek here.

Q. Across on the apex and into the basin proper

as to the east and west—apex to apex across to the

top?

COURT.—Give some direction.

Q. How far would it be?

A. North and south, I believe, it would be very

close to three miles.

Q. East and west?

A. Pretty much the same ; it might be more than

that.

Q. On this map that is the most southern por-

tion out where—out here, for instance, the Ground
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Hog, the Smninit and Tremont—these are near the

apex on the south?

Mr. WINN.—Objected to as incompetent, ir-

relevant and immaterial for any purpose in trying

this case.

COURT.—Overruled.

Q. This is away up toward the rim?

A. I should call it on the west side, not exactly

the rim.

Q. The slope from here down is toward Gold

stream ? A. Yes ; toward where the mill is.

Q. The mill is shown there on the northeast cor-

ner? A. Yes, sir.

Q. That is down on the flat?

A. Well, it is right at the edge—just above the

creek.

Q. Now, from there to the east you make up tlie

mountainside again over toward Sheep Creek?

A. No; it goes over in that direction.

Q. Going to the east?

A. Going to the east you would get into some

other place
;
you would have to go southeast to get to

Sheep Creek.

Q. What would you sa}" the distance was from

the eastern side of the mountain up to that rim ?

A. A mile and a half.
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Q. Now, going northeast from the mill you go up

the mountain—go a couple of miles from bench to

bench before you reach the smmnit?

A. Yes, sir.

Q. Now, as shown on the map to the south and

going on to the southwest along the line of the Al-

exander tunnel and going more to the south and also

more to the east you go up the mountain a couple of

miles to get to the ridge?

A. I don't think it is quite two miles,

Q. How far?

A. Probably a mile and a half—^might be more.

Q. Now, the watershed of this country drains into

Gold Creek and Lurvey Creek?

A. Yes ; not exactly j when you go north you catch

Granite Creek.

Q. Can you indicate on this where Icy Gulch

comes down as it does? A. That is it.

Q. Mark it Icy Gulch.

A. This is marked Icy Gulch and Granite Creek

is over here.

Q. All this country to the east of Icy Gulch and

to the south and east—that is to the east and south

of Icy Gulch from the bottom of the basin up the

side of the mountain to the east, is a watershed and

drained by Lurvey Creek—east and south?
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A. Not necessarily.

Q. I might have you give east of Icy Gulch 1

A. No water running—I would rather run Lur-

vey Creek into Icy Gulch—after 3^ou get right here

it runs that way.

Q. What I want to get at is this. Is it not a fact,

taking the Perseverance millsite as the point to start

from—the Perseverance mill is to the east of Icy

Gulch? A. Yes, sir.

Q. Take that millsite clear to the rim south and

east of the mill?

A. From the millsite
;
yes, sir.

Q. And east of Icy Gulch the face or side of the

mountain to the rim is drained through the basin

and Lurvey Creek and Gold Creek?

A. South and east of the Alexander tunnel and

millsite ?

Q. South and east there are no considerable

streams these two streams in that portion of the basin

leading down to the bay ?

A. Not south and east of the Alexander tunnel.

Q. Now, then, there are a large nmnber of min-

ing claims and a large amount of mineral ground

south and east of the mill that is not o\\aied by the

Alaska Perseverance Company?

A. There are locations up there—I don't know

what you call a claim.
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Q. A great many?

A. Locations out there.

Q. Quite a number ? A. Yes, sir.

Q. It is a fact that this and every one of these

locations—if they are deprived of the use of all the

water of Lurvey and Gold Creek there is not a mi-

ner's inch of water that they could use for a mill in

that part of the basin?

Mr. WINN.—Incompetent, irrelevant and immate-

rial for any purpose in this case and not an issue

raised by the pleadings.

COURT.—Overruled.

Q. That is true?

A. If they took it all; yes, sir.

Q. Now, the Gilbert location took it all if they

are valid?

Mr. WINN.—Same objection.

COURT.—Overruled.
A. There is some lef#^here ; there is another creek

up there which is not shown on the map.

Q. It don't carry much water?

A. Not very much.

Q. About a hundred inches?

A. Yes, about that.
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Q. And if Gilbert holds that there would not be

enough to run a single wheel or a singe mill?

A. No, sir.

Q. You and Gibert knew that when you put up

that notice on Lurvey Creek and he put that up on

Gold Creek? A. Yes, sir.

Q. Now, then, how soon after posting the Gilbert

notice on Lurvey did you go up to the point of the

notice? A. After I posted the notice?

Q. You was not up there when the notice was

posted; you had been up there?

A. I don't remember whether I was there or not.

Q. You had charge of the Gilbert property when

he was east in 1897—you had charge of the property

during that entire time?

A. He left the latter part of June.

Q. After posting the notice that has been intro-

duced in evidence in 1897, you say that you went up

to the old miner's ditch and let the water in?

A. Yes, sir; it was already miming.

Q. There was a dam there to turn the water?

A. Part of a dam.

Q. The water was running there over to Icy

Gulch?

A. At the point I called Perseverance Creek

here and came down over the bluff.

Q. It came over and ran into Gold Creek?
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A. Yes, sir.

Q. Just indicate it on the other map.

COURT.—Yes, I cannot see on this one.

A. The water was located at this point marked

Gilbert water, located 1897 ; and then it followed this

line as I indicated.

Q. The line marked on the map

—

A. Until it came about here ; then it went out of

the ditch—I think the water—and goes—there is a

little spill where the water runs out.

Q. That is the place you called the little bluff ?

A. Yes, sir.

Q. At the time—the miners originally at that

point in their ditch had carried the water across the

little bluff that headed a little ravine going into Jack-

ass Gulch?

A. It would not run into Jackass Gulch ; there was

a little draw running up there.

Q. At that point the miners with the ditch had

carried the water across the head of that draw with

a box flume?

A. Not at that point; I don't think so.

Q. Right where you called the little draw?

A. There had been right near Lurvey Creek—that

part in the Lurvey.
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Q. No ; I am speaking of here on that map on the

old miner's ditch—take it at the head where you got

it marked here. I can't read that without my

glasses; it is upside down.

A. The map is upside down.

Q. Gilbert diversion, I think it is—at that point

where it shows the intake—at the Lurvey the water

ran down into a square place, now, a sand-box m^arked

the point and right at that point is where the little

spill was ?

A. That is what furnished the water for the little

spill.

Q. It followed the hill further down?

A. Yes, sir.

Q. Is it not a fact that there was originally across

right here the water came down—that is make a spill

further down—that is true ? A. Yes, sir.

Q. At the time you located the water that was the

condition—the water was flowing through the ditch

until it came to the break and ran on down and made

a little falls and came on down the mountain?

A. Yes, sir.

Q. Finally found its way back to Gold Creek?

A. Yes, sir.

Q. You posted your notice when the water was

flowing in that condition? A. Yes, sir.
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Q. And you allowed it to flow all that year, 1897,

you allowed it to flow in that way out of the break

and on down and did not have any use for it and was

not ready to use it?

A. We expected to put in a pipe-line under that

contract.

Q. And that condition continued all during the

year 1898 still flowing out of the old miner's ditch

and spill down the same way?

A. Yes, sir.

Q. It had been flowing through and flowing out

that way for several years?

A. More or less.

Q. Nobody was using it in the old abandoned

ditch? A. Yes, sir.

Q. It had been used by the miners to bring the

water over to mine Icy Gulch—they got through and

had gone away and left it?

A. They had sold out.

Q. You did not that they had any claim

?

A. Not used by any mine.

Q. You went up there in 1907 and put this notice

on there; it ran to the break or little overflow and

on down the canyon and 1897 and 1898 have no par-

ticular use for the water you left it in that condition ?

A. Yes, sir.
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Q. But in 1899 Charlie Pearce came there and

took charge ? A. In 1898.

Q. He took charge and it still continued to run

down the mountain ? A. Yes, sir.

Q. That condition of affairs existed without any

change until 1901 when the Alaska Perseverance went

into control of the property from Gilbert under the

supposed option? A. Yes, sir.

Q. During all these years, 1898, 1899, from the

time Mr. Gilbert left you here and told you to look

after it, Mr. Gilbert had been actively engaged in

finding a purchaser and finally found one in the

Alaska Perseverance Co ?

A. I believe so.

Q. And all the work being done in and about the

Gilbert mine was development work to open up the

ore bodies and show the value of the mine ?

A. I don't knoAv whether that was all—he said he

would

—

Q. That was your understanding?

A. Yes, sir.

Q. During that time there was no attempt on the

part of Mr. Gilbert to replace the old mill driven

away by the snow at all only in contemplation.

A. I don't know what he contemplated; he did not

guild amy.
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Q. Now, after Charley Pearce took charge for the

Alaska Perseverance Company you say he worked on

this water some %

A. He conveyed it to the boarding-house.

Q. There is one other matter before we pass on

that point.

A. Let me understand about Exhibit No. 27.

Showing you Exhibit No. 27, upon which you have

marked A. B. C, the old ditch which came from the

North Fork of the Lurvey, reaching from the North

Fork of the Lurvey over to the Main Lurvey—^that

you called the East Lurvey? A. Yes, sir.

Q. At the time you posted your notice at the head

of that old miner's ditch, I understand that ditch was

no ditch?

A. What ditch was no ditch?

Q. That ditch marked A. B. C.

A. It always had run until we put in the flume.

Q. That was an old miner's ditch that had been

the Coon, Campbell and Harkrader ditch and con-

nected the two at the old intake ? A. Yes, sir.

Q. 'Subsequently—after that the miners had gone

down and substituted for that ditch a flume about on

the line of the flume now shown in there in the photo-

graph—put that in afterwards?

A. I don't hnoiv put in afterwards—it was built

before I came there.
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Q. The understanding was, then when you went up

to post the notice the Nelson ditch had existed, the

flmne had existed near where the flume is now?

A. About where it is now.

Q. The flmne was gone

—

A. We fixed that a little—it did not need much

fixing.

Q. There was water in it?

A. Yes, a little, a small amount.

Q. And that ditch, A. B. C, was caved in and

shut in where it originally was?

Q. That was slid full.

A. Only in here—just about here.

Q. The water was not going in? The water in

the same condition.

A. It was when I was up there the last time.

Q. Now, during 1897, 1898, and 1899, while you

were in charge, Mr. Gilbert was attempting to sell

the property, the rest of the old flume coming from

the North Fork into that old miner's ditch to the

Main Lurvey—you call it the East Lurvey that was

swept out and carried away?

A. I don't think it was carried away until 1901;

it might have been 1900.

Q. It might have been 1900, but it was eventually

carried away? A. Yes, sir.

Q. After it was carried away it was not rebuilt?
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A. Until recently I have not been up there since

that was built.

Q. In your day it was carrying no water?

A. Only a small amount—we fixed it up just to

hold the right.

Q. Two or three inches'?

A. The bottom of the flume. '

Q. Six inches'?

A. Probably fifteen or twenty inches. Just

enough to cover the bottom of the flume—we kept it

wet.

Q. It flowed across at a point away below where

you pass now *? A. Several hundred feet.

Q. You have not visited that vicinity recently?

A. N'O^ sir.

Q. You did not attempt to rebuild it except to re-

pair it so that water ran through it, and in 1900 the

water ran through—after that you don't know^ any-

thing about it.

A. It was standing there in 1901, I am pretty

sure, but how it was after that I do not know.

Q. Now, I understand you to say, Mr. Garside,

that Charley Pearce made a cut about the Alexander

tunnel for a pipe-line for this water?

A. Yes, sir.

Q. Will you show me where it was?
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A. Yes, sir. It is marked Pearce pipe-line ent

1898. And another place there it is marked a^ain.

Can you read it there—Pearce cut ? It is also marked

along a little ridge along the mouth of the little tun-

nel along the rock, then it was run near to Gold

Creek?

Q. Crossing the corner of the Perseverance

Placer? A. Yes, sir.

Q. How long was that cut?

A, The whole distance about 1500 feet.

Q. About 1640 feet?

A. Near as I could tell about 1450 feet.

Q. How expensive was it?

A. There was rock just above the tunnel —

Q. Was it pretty expensive ?

A. Cost quite a little.

Q. Did he make any other cuts?

A. Nothing except to keep the ditch open—he

always kept the ditch open.

Q. Well, say, about keeping the ditch open—that

cut, you say, was made for the purpose of a pipe-

line, a water-j)ipe used in connection with the work

nn the claim? A. Yes, sir.

Q. Are you positive? A. Yes, sir.

Q. Were 3^ou the deputy mineral surveyor who

mirveyed the Perseverance Placer for a patent ?

A. Yes, sir.
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Q. Did 3^011 make a certificate as to the character

of the improvements that constituted the work to

patent that claim? A. Yes, sir.

Q. Did 3^ou represent in that certificate that that

identical ditch was part of the development work of

the Perseverance Placer? A. Yes, sir.

Q. You did?

A. Bringing water on a claim is an improvement.

Q. No water was brought on the claim?

A. Never brought in; no, sir. Just preparing for

a pipe-line—the pipe was never put in.

Q. To bring water on the Perseverance Placer to

mine it for placer ground?

A. Yes, sir; partly.

Q. That work was done in 1898?

A. Yes, sir; I believe some done in 1899, too.

Q. The Perseverance Placer was located by you

for the Alaska Perseverance Mining Company in

1901? A. In 1903.

Q. Do you swear that that ditch was completed

then?

A. We had that placer located before—an old

claim—the Perseverance company owned it and five

claims, and we relocated at this time.

Q. And you proved it up under the Perseverance

Placer Company location?

A. Well, we did work in 1898.
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Q. And jou are the witness who swore that the

work had been done ?

A. No, it was in the ditch then—I done most of

the work on that Perseverance Placer down on Gold
stream; I did not build that cut.

Q. I think you told me a few minutes ago that it

was

—

Mr. WINN.—I think the survey is the best qyi-

dence. I don't think it is fair to the witness. I

would like to have the survey produced.

Q. Now, you say in your direct testimony that

this old ditch connecting that with the North Fork—
you called it the East Lurvey—^was dug by a man
named Nelson? A. Who?

Q. That it was made by a man named Nelson?
A. The old ditch up on top ?

Q- Yes. A. Nelson, yes, sir.

Q. Nelson is dead? A. Yes, sir.

Q. It was not made by Nelson after you filed the

Gilbert location? A. No, sir.

Q. You understand that Nelson constructed the

ditch—the old ditch shown on that big photograph,

Exhibit No. 27, and I say Nelson is dead?

A, YeSj sir.

Q. And I say also that it does appear that Mr.

Nelson did not construct any of that ditch before

you filed the Gilbert location? A. No, sir.
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Q. And it has long since been abandoned and
filled up when you filed the notice?

A. Yes, sir.

Q. There was no work done by Nelson on that

old ditch after you filed that notice?

A. No work done on that ditch

;

Q. By Nelson.

A. After I located it? I did not do any work
upon it until after the location was made.

Q. After the location that is what I say.

A. Yes, sir.

Q. Where did Nelson work on this ditch ?

A. At the point marked Nelson Old Ditch Wil-
liam Nelson 1897, where I showed you on that ex-

hibit.

Q. I thought you told me a while ago that at the

time you filed that notice that ditch was filled up and
that you ran the water across and in the remaining

relics of the old ditch?

A. We did also; there was some running through

—we never developed it more than to fix up the dam
that emptied into the old ditch going into the East
Lurvey we fixed both so they would run water
through.

Q. Did you maintain both?

A. I did not after the last fall.

Q. After you posted that you did that?
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A. Yes, sir.

Q. But you did not post any new notice on the

EastLurvey?

A. There was a notice posted on the East Lurvey

and I thought one would do. That is the only one

that was recorded.

Q. Do you know when Xelson died?

A. I don't know, I have forgotten—he died in

Seattle.

Q. Let me ask you if this is not a fact—that when

you went to the old ditch connecting those two

streams and where you say you had it reopened by

Nelson was cleared solely by placers either from one

stream or the other and washed and stripped and put

right through on that strip is that not a fact?

A. I don't understand.

Q. Is not the ground that was remaining and left

—the face—the excavation between the two creeks

that you wanted to hold simply a portion of a placer

mine before 3^ou posted the notice and placered to

bedrock ?

A. Located by placer miners; yes^ sir.

COURT.—What was the answer and question?

I am not satisfied with the answer; make it clear.

Q. Mr. Garside how early did you know that

country prior to 1897? A. In 1884, a little.
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Q. Did you know it when they were placering up

there ? A. Yes, sir.

Q. Did they placer along the Lurvey ?

A. They did at the head of the Lurvey.

Q. Did they placer along that bank between the

two Lurveys?

A. None that I know of—very little.

Q. Where what you called the old creek ran?

A. No placer mining there then.

Q. Was that not placered then and over to the

point and around from the creek—and carried—the

water carried behind to wash and sluice the placer?

A. Well—

Q. And was that not w^hat you called the old ditch

connecting the east Lurvey and the Main Lurvey

graded off, having the water that a portion had

sluiced around that point between the two creeks

—

is that not the way it was ?

A. I don't know that that was the fact.

Q. Is not that the way it was carried?

A. I don't know. I don't think so—I think the

ditch was made to connect the two creeks.

Q. Do you know it?

A. I looked at it—it had the jDroper grade.

Q. Now, you don't want to be understood in your

cross-examination to say what you apparently did
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say in your direct examination that Gilbert had any

mill on any of this property at the time this water

location was made ?

A. I never said that he had any mill there that

I know of.

Q. He never had one afterwards—the first mill

was the Perseverance mill? A. Yes, sir.

Q. Did you say this ditch—that is the long cut

3^ou are just speaking of? A. Yes, sir.

Q. Now, you say you filed a tunnel-site location

for the Alaska Perseverance people ?

A. Yes, sir.

Q. That was when Col. Sutherland had taken

charge as president of the Alaska Perseverance ?

A. Yes, sir.

Q. You then transacted all ,your business through

Col. Sutherland and R. Lafoon the counsel for

the Perseverance? A. Yes, sir.

Q. R. Lafoon was the man who assisted 3^ou in

making this tunnel location ? A. Yes, sir.

Q. They were made on top of the Lady Corson

and Bess? A. Yes, sir.

Q. The line ran across them?

A. Right through them
;
jes, sir.

Q. Who are the discoverers of the tunnel?
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Mr. WINN.—We object to that as incompetent,

irrelevant and immaterial. It has nothing to do

with this case.

COURT.—Don't go into that question without it

is important.

Mr. ISRAEL.—I want to get at the purpose of

this tunnel.

Q. Now, this tunnel-site location was made for

the purpose of protecting any discovery that might

be made % A. Yes, sir.

Q. You were in connection with Col. Sutherland

during all these years from 1901 to 1905 ?

A. Yes, sir.

Q. It was in 1905 that the Alaska Perseverance

Company first evidence any active operation?

A. No, the first evidence was when Ave started to

build the mill.

Q. Up to that time had there been active con-

templation? A. Yes, sir.

Q. And during all that tune you were familiar

with the fact that Col. Sutherland was hawking the

Perseverance—the Alaska Perseverance—property

around London and New York endeavoring to sell it ?

Mr. WINN.—Object to that as incompetent, irre-

levant and inmiaterial.
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COURT.—Overruled.

A. I don't know.

Q. You heard that reported?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial and not proper cross-examina-

tion.

COURT.—Overruled.

A. I have heard of it something about it.

Q. The report came here quite often that he had

sold it? A. I heard newspaper talk.

Q. You have had samples—sampled the mine

preparajtory to selling it? A. Yes, sir.

Q. Did you ever see a mine that was sampled any

oftener than the Perseverance—did you ever see

more outfits come in for the purpose of sampling and

then going away?

Mr. WINN.—We object to that—

COURT.—Overruled.

A. They came here quite often.

Q. It was a known fact in this community and it

was generally understood throughout the community

that the Alaska Perseverance Compam^ was a pro-

motion company—that were endeavoring to sell and

get out

—
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Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial for any purpose in this case.

COURT.—The objection may be overruled.

A. I did not understand part of that.

Q. It was generally known throughout the com-

munit}^ that Col. Sutherland was making more de-

velopment on the Gilbert ground for the purpose of

demonstrating the value and to sell this mine ?

Mr. WINN.—Objected to for the same reason.

COURT.—Overruled.

Mr. WINN.—Exception.

A. It was generally known that he was maldng

large developments relative to the projDerty for the

purpose of organizing the company. I don't know

exactly what purpose he had.

Q. It was several times rumored and conformed

that the mine had been sold'?

Mr. WINN.—Object to that as incompetent, ir-

relevant and immaterial.

COURT.—Sustained.

Q. Now, you say—now, in 1901, when active

work was commenced in the driving of the Alex-

ander tunnel, all work upon that Gilbert mine, the

oi'iginal—was stopped ?
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A. Not before the raise was completed in 1899.

Q. Then they stopped all work in 1899 and in

1901 there was no work on the Gilbert tunnel.

A. Yes, we did work in 1899.

Q. You completed that in 1899 and then you shut

down the work ?

A. In 1900 there was no work done but there was

work done on the ditch.

Q. What did that work consist of ?

A. It was done by Nebbins—they opened all the

ditch—just opened the ditch.

Q. They wanted to use it? A. No.

Q. It ran on in the same old way?

A. It ran in the ditch.

Q. It ran into Gold Creek?

A. It ran that way.

Q. Nothing was done on the Gilbert group of

mines, no mining at all—that is true ?

A. Outside the water.

Q. With the exception of the water?

A. We cleaned the ditch

—

Q. Merely tended to the water—there was no more

mining on the Gilbert group that year?

A. No.

Q. You said in answer to one of counsel's ques-

tion regarding the recording of this water location
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that you had posted the notice upon it before but you

did not record the notice because it was taken but the

work had not started in—do you remember that an-

swer? A. How is that?

Q. You told counsel in direct examintion that you

had posted notices that the Gilbert group claimed

the water but you did not record it because the work

did not start.

A. I did not locate the water mth what—I did

not locate the water until we wanted it.

Q. What did that have to do with it?

A. We located the tunnel right in 1896 and 1897.

Q. The tunnel right—you recognized that it was

necessary to record that tunnel right?

A. I did not record it because we simply did not

get to work.

Q. After you did record it—it was necessary to

record it if you wanted to work?

A. After that water—you recorded it—I would

have to have it on record.

Q. You told the Court that under Pearce they

had a new blacksmith-shop, tunnel and air-shaft and

boarding-house and that they used about 100 inches

of water? A. Yes, sir.

Q. That water came down from there to this point

to be used—two flumes ran bv the falls called little
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falls—ran out of the old ditch down a little falls

and ran on down leaving the draw toward the mill?

A. Yes, sir.

Q. Generally, it came from the snow bank di-

rectly over the bedrock—seepage here and went down

that way? A. Yes, a short time.

Q. There is seepage here the year around ?

A. No.

Q. Seepage from the snow?

A. To the first hill.

Q. There were times during that year that no

water went out of Lurvey Creek and out of this

break at all? A. What year?

Q. 1901, 1902, 1903, 1904, and 1905?

A

Q
A

Q
A

Q
A

Q
A

Q
A

Q

In 1903 there was water there.

How did it get there?

Below the little falls it was running again.

In its natural channel?

Well, I guess it used to rmi that waj^

It was picked up lower down?

Just had a little dam, a little box.

What was the intake at that little dam ?

Just a little box.

Went into a boiler, didn't it?

I would not say it was a boiler.

Did you ever see it—was you ever over there ?
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A. I think it was just an ordinary box.

Q. The pii^e hiid at this point was nothing but

a two-inch pipe?

A. I supposed it was four inches—I heard them

say—call it a four-inch.

Q. Any ovei^flow from this boiler ?

A. Yes, sir.

Q. How much ?

A. About one-fourth of it.

Q. How many inches were flowing into the boiler ?

A. Fift}^ or sixty inches.

Q. Fifty or sixty

—

A. Seventy—more than that—quite a bit, about

a twelve-inch.

Q. The flow carried the water into the barrel 12

inches square? A. Yes, sir.

Q. Where did the surplus water go?

A. Jackass Gulch.

Q. How much water was used what was used

down the air-shaft? A. A three-inch pipe.

Q. Three-inch exterior ?

A. Yes, sir, interior.

Q. How did you tell, did you measure it?

A. I never measured it.

Q. You don't know^ whether it was two or three

inches? A. Tell by looking at it.

Q. Was this flowing out the side of the barrel ?
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A. Tlie box set right over the shaft—the water

ran right out—the pipe lead out of it. Yes, sir.

Q. The water ran into the to])?

A. Yes, sir.

Q. The pipe led out of it?

A. The pipe led out.

Q. Is it not a fact that the water was running

into the barrel and that this pij^e tapped the barrel

12 inches below the chime ?

A. I think it ran out nearer the bottom.

Q. How much pressure did it have on top ?

A. It would not have any pressure. The draw of

the pipe caused the pressure.

Q. How much was flowing through that pipe ?

A. Forty inches—the suction

—

Q. Would it make any difference how many inches

of water flowed through that jDipe as to what suc-

tion was on it?

A. Yes, sir, very much ; it makes a vast difference

whether the pipe is 100 feet or one.

Q. How many inches was flowing through the

pipe? A. About forty.

Q. Suppose the fact was that the water flowed

into the barrel and the water was taken out of the

ban-el twelve inches below the chime with a two-

inch pipe, how much water in inches would it take?
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A. It did not look that wa.y to me when I saw it.

Q. That was one of the uses this water was put

to—part of this 100 inches ?

A, Yes, sir.

Q. When they were taking this water from the

lower box or dam into a little flume or cut again into

a little box—it was carried into a barrel—it was car-

ried over to the upper receptacle with a V flume made

of two pieces of one by six inch lumber?

A. No, sir.

Q. It was not?

A. Xo, sir, twelve inch boards.

Q. It was carried in a V flume made of twelve

inch lumber? A. The way I saw it.

Q. How did you see it?

A. I saw it when it was first put in in 1893 or

1903.

Q. How often did you see it ?

A. As often as I went up there.

Q. Who put it in?

A. Put in by Pearce—some nearly all of it.

Q. It was made of 1x12 inch limi'oer and carried

it into this receptacle or barrel ?

A. Yes, sir.

Q. And it was taken out by a three-inch pipe ?

A. That is my impression at the time.
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Q. That is 3^0111- impression'?

A. That is my recollection.

Q. That is your present recollection as being in-

cluded within your memory—you will not swear to

that to your recollection?

A. I am swearing to the best of my knovdedge.

Q. That now that was one—what did they do
then?

A. They took it out again in a smaller pipe; I
think there was a pipe—the lower end of the pile was
two-inch.

Q. Can you show me where they took out the
water for the blacksmith-shop—first mark where
they took the water out for that air-shaft?

A. At this point—that letter I have marked.

Q. Below the line there marked?

A. Yes, sir.

Q. Where is the line taking it to the boarding-

house? - .rg

A. Further down at the blacksmith-shop—this
point.

Q. What point? A. Corner Ko. 3.

Q. Of what? A. Perseverance ^0. 3.

Q. It is indicated by a blue line running down
to the place marked blacksmith-shop ?

A. Yes, sir.
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Q. That was taken up out of this water that per-

ambulated alonoj on the bedrock collected into the

barrel? A. Yes, sir.

Q. That was picked up in a stovepipe I

A. There was a pipe there.

Q. A stovepipe—a six-inch pipe laid on the

ground ? A. I believe there was.

Q. When was it put in there ?

A. It was put in there—they had that there in

1901.

Q. This water run through a stovepipe?

A. I don't know—stovepipe—they had gaspipe.

Q. In 1901? A. In 1902.

Q. What was the size of that pipe?

A. Two-inch.

Q. Two-inch gaspipe—how long?

A. Two hundred feet.

Q. You saw it there in ninety-two, ninety-three

and ninety-four.

A. In 1892, 1893, and 1894. No, 1902, 1903, 1904.

It ran there in 1905, also.

Q. Through this gaspipe ?

A. There was a box there.

Q. Through the gaspipe—you said gaspipe?

A. Gaspipe and ditch.

Q. How long was that?
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A. I never measured it.

Q. Give me 5^our estimate.

A. I sui^pose two himdred feet
;
perhaps a hun-

dred and fifty.

Q. Did you see any stovepipe there ?

A. I believe I said I did.

Q. At that point?

A. Connected with the ditch.

Q. Connected with the same thing?

A. Not all of the water ran through the gaspipe.

Q. Ran through a stovepipe ?

A. I don't know anything about that.

Q. You did not see any stovepipe?

A. I believe I did—above just where pipe was.

Q. Where did it conduct their water to?

A. To their j^ipe. The gaspipe and ran through

the gaspipe.

Q. How was the stovepipe fastened?

A. I did not examine it much—perhaps the stove-

pipe emptied into the gaspipe.

Q. Perhaps emptied into the gaspipe ?

A. Yes, sir.

Q. How many miner's inches of water would that

carry? A. I can't tell.

Q. Just give me jout approximation now.

A. It is hard to tell that.
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Q. We have only accounted for forty inches—that

is why I want to find out about these other sixty

inches ?

A. There was quite a lot overflowed. Some

through the gaspipe.

Q. Sixty inches?

A. I don't think there was.

Q. Forty inches'?

A. Probably thirty inches.

Q. Thirtj^ inches through a two-inch gaspipe?

A. It is pretty hard to tell that.

Q. A gaspipe 240 feet long.

A. Two hundred or a hundred and fifty.

Q. What do you want it now ?

A. One hundred and fifty. I don't think all the

water ran down in that pipe—that pipe ran to the

blacksmith-shop and for different purposes.

Q. That pipe, the gaspipe, was put in the dam or

ditch?

A. The gaspipe carried considerable of the water.

Q. It was taken out at the point you indicated ?

A. Yes, sir.

Q. It was not a stovepipe line?

A. I don't know. They might have had a little

stovepipe—I think I saw some kind of pipe down

over there. I don't know what it was.
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Q. You say they used some water over at the

boarding-house from that creek ? A. Yes, sir.

Q. How did they get that—the same way ?

A. Yes, sir.

Q. What year was that?

A. 1903—they had quite a pipe put in there—inch

and a half pipe.

Q. Where did that inch and a half pipe begin to

intake %

A. At that blue line just opposite the mill. There

is the blue line. The water was run out about there

and taken to the boarding-house.

Q. That was in 1905?

A. Somewhere about that time.

Q. I would like to have you fix that date?

A. That is my impression.

Q. Did you see it in 1904?

A. It has been there ever since—it was there in

1905.

Q. This old boarding-house is above Gold Creek ?

A. Yes, sir.

Q. How many feet above the creek ? Ten or fif-

teen feet? A. Yes, sir.

Q. Now, this was in 1903 ? A. Yes, sir.

Q. Is it not a fact that every drop of water used

in the boarding-house in 1903, was taken out of Gold

Creek? A. Not to my recollection.
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Q. Don't give me any recollection—do you know

whether it was or not.

A. I don't remember that it was. We moved that

water down about that time—I don't remember.

Q. You do remember that they had the water in

a two inch pipe ?

A. I was up there two or three times.

Q. What was this fire hydrant—how much water

did that take %

A. Probably twenty inches; something like that.

Q. Through a two-inch pipe? A. Yes, sir.

Q. How much head was there to that pipe %

A. From—it must be forty or fifty foot fall there.

Q. How high was the surface of the water above

the pipe?

A. Not very much put in a box the same as all

the other water was taken out.

Q. The water came down this way ? A. Yes.

Q. The water ran into the boxes and from there it

ran—it would overflow the boxes and flow on down

the hill? A. The pipe is up there.

Q. How could the water get down there ?

A. It ran into the boxes and was conve^^ed from

the box to the boarding-house.

Q. How was the boxes made ?

A. The ordinary little box, couple of feet high.
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Q. A two-inch pii)e out of it? That carried

twent}" inches.

A. That is about it—I have not figured it.

Q. Just approximate

—

A. Yes, sir.

Q. This fire hydrant that required water

—

where is that ? A. Where are they ?

Q. Yes.

A. They are marked—here—and one marked wp

there.

Q. Say where it is?

A. It is marked fire hydrant.

Q. You testified in your direct examination that

they were put in in 1903 ? Were they all in connec-

tion with this Lurvey water? A. Yes, sir.

Q. Which particular diversion worked them?

A. The one that went into the blacksmith-shop.

Q. Now, how much head did you have to that ?

A. Quite a fall ; that is the reason the gaspipe was

put in—it must have been thirty or forty feet.

Q. They were not connected up with Gold Creek ?

A. No, sir, 300 feet above Gold Creek.

Q. Is it not a fact that they were put in after

Pearce was gone and Mitchell came?

A. I don't know they were put in.

Q. What is your best impression or recollection ?
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A. I have forgotten about that—it may have been

the one below that.

Q. Much of your testimony here is predicated

upon ideas?

A. No, sir.

Q. Were you up there in 1905 when you say they

commenced on this millsite and ditch?

A. Yes, sir.

Q. Was that before or after Charlie Pearce sev-

ered his connections with the company ?

A. Before he severed his connection—in May.

Q. You swear at that time the ditch was dug?

A. Of course, that was part of the pan—cut the

ditch for the mill.

Q. Whereabouts on this map ?

A. Well, it is marked by this heavy ]:>lue line

—

which has been described.

Q. The heavy line here down past the mill and

going to Gold stream ?

A. It stops right here in the mill.

Q. How much of the ditch from that point marked

as the exterior the south side of the mill—up the hill

—was constructed in May ?

A. They started the foundation and they were

working on it.

Q. The foundation of the mill ?
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A. Eight through the mill—that was part of the

foundation.

Q. And part of the ditch was within the exterior

boundaries of the foundation ?

A. Yes, a part of it.

Q. How far? Five feet?

A. It may be a hundred feet?

Q. When they got to the mill excavation all made

the whole excavation ivas read how far beyond the

excavation for the mill did it extend ?

A. I say the pipe stopped there—I was not there

when it was finished.

Q. You don't know?

A. I laid it out for them.

Q. You don't know where they dug it?

A. I laid it out for them.

Q. You saw them dig within the exterior boun-

daries? A. Yes, sir, testified to that.

Q. And they were followed?

A. They were made to conform to the foundation.

Q. You testified that you made the plans and I

want to know what you saw ?

A. I saw it excavated along in June and July

prett)^ much of the time.

Q. Was you there when the millsite foundation

and excavation was completed ?

A. That was not until the next year.
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Q. Not until the next year ?

A. It was not completed.

Q. 1906?

A. I was not there in 190G—I heard tliat it was

not completed.

Q. I don't care what you lieard.

A. They did all they could but it was very deep

and they did not get to finish it—some eighty feet

deep.

Q. When was the last you sa^v of it in 1905 ?

A. It must have been in July some time when I

left there—I am not exactly sure when it was.

Q. In August ?

A. I don't remember whether I was there in Au-

gust.

Q. You were there in July? A. Yes, sir.

Q. They had not yet completed the foundation for

the mill ? A. No, sir.

Q. They were then grading the foundation and

excavation for the pipe-line? A. Yes, sir.

Q. Your plans were to get the mill graded and

then work the grade for the pipe-line on further up

the side of the mountain ? A. Yes, sir,

Q. The last tune you were there they had not fin-

ished it ?

A. They dug the ditch all the way through ex-

cavated the pipe-line all the way through to the ditch.
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Q. Clear up the side of the hill?

A. Yes, sir.

Q. In September?

A. I was there in July—I crossed that ditch a

good many times going up the hill.

Q. Did they dig the ditch before they put in the

flmne or afterwards ?

A. They excavated the ditch before the flume was

put in.

Q. You swear to that positively?

A. Yes, because I walked up the ditch many a

time.

Q. Since I asked jow this morning have you de-

termined the gallons the flow of a miner's inch is?

Can 3^ou tell me what it flows in gallons in a minute ?

A. I can if you figure it out. 748 by one foot and

a half.

Q. One and a half times 748 ?

A. Eleven twenty-two.

Q. Eleven hundred and twenty-two gallons?

A. No, eleven and twenty-two hundredths gal-

lons.

Q. Do you consider Caulkins an authority?

A. No, sir, the rule has been adopted in Califor-

nia ninety cubic feet

—

Q. You say that Caulkins is not an authority?
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A. It is a little bit ancient, that is all—I have

used it.

Q. What did you say was the amount?

A. Ninety cubic feet an hour.

Q. I am talking about gallons?

A. I call it ninety cubic feet.

Q. But I want to know what the flow of a miner's

inch is in gallons in a minute ?

A. Then you figure 11.22

Q. Eleven gallons and twenty-two hundredths ?

A. Yes, sir.

Q. I asked you for gallons in a minute ?

A. I don't know; I never figured it out.

Q. AVhat is a miner's inch of water?

A. A miner's inch of water is ninet}^ cubic feet

an hour. It is supposed to be a square inch of water

under a six-inch pressure.

Q. An inch under a six-inch pressure ?

A. That is that is commonty used the principle

difference is the cubic feet—it used to be 100 feet,

a long time ago.

Q. What is a miner's inch here in Alaska, in the

Harris Mining District?

A. Ninety cubic feet an hour; all I ever used a

foot and a half a minute.
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Q. Did you ever see, I will ask, you and your part-

ner ever printed the rules of the Harris Mining Dis-

trict under your signature ?

Mr. WINN.—Objected to as not proper cross-

examination.

COUET.—Overruled.

A. I believe I have seen it.

Q. You probably did?

A. I don 't know whether it is the same or not.

Q. In those rules did you seek to define a miner's

inch in the Harris Mining District ?

A. I did not.

Q. You know about them ?

A. The books were turned over to Commissioner

Williams about 1886 or 1887—and then Judge Daw-

son objected to them on a good many occasions so

they dropped them.

Q. Now you say in answer to counsel regarding

this map that you made that map ?

A. Yes, sir.

Q. You platted in that work ? A. Yes, sir.

Q. Where did you get the data?

A. From field notes.

Q. All of it? A. At my ofBce.

Q. At your office ?
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A. I surveyed every claim there except the Bull

Con. and this Martin—all the others I have in the

office.

Q. You never ran the B. C. Placer—the exterior

lines of the B. C?

A. Not the B. C.—I saw one corner and then I

noticed something about another and then I got the

field-notes and put it in.

Q. You platted in this Martin claim?

A. Yes, sir.

Q. You got the field-notes from Lafoon?

A. Yes, sir.

Q. You don't know whether they were authentic

field-notes or not? A. Yes, sir.

Q. Will you swear that the exterior boundaries

as shown by the field-notes in the Surveyor General's

office in its conflict with the B. C. Placer would plat

that claim as you have platted it there or do you

know?

A. It is exactly as Mr. Lafoon gave it to me.

Q. That is not the question I asked—do you know

if that plat shows it as they show it?

A. No, sir.

Q. Do you know they are a copy of the field-notes

that Mr. George made in running out the claim ?

A. Only what he said. Mr. George was in the

office and said they were all right.



522 C. M. Thorndyke et al. vs.

(Testimony of G. W. Garside.)

Q. Are you willing to say now that that lies as it

would lie from the survey made b}^ the field-notes of

Mr. George ?

A. If those are correct that I got hold of.

Q. You don't know of your own knowledge—you

don 't know whether you got that Martin Lode platted

on there correctly or not ?

A. No more than what was sho^vn on the notes.

Q. You did not mark on your map the exterior

boundaries of the B. C. Placer?

A. That is approximately correct.

Q. The.y are put in from the field-notes that Mr.

Lafoon gave you?

A. Well, it is platted in as near as you can get it.

Q. From those field-notes? A. Yes, sir.

Q. Of the Martin?

A. No, sir; I don't remember about that—that

w^as official and the other was private as I understand

it.

Q. The other was made by Deputy Mineral Sur-

veyor Rudde was it not? A. I don't know.

Q. You say now that the place that Nelson built

was in the Lurvey Basin ?

A. The Lurve}" Basin Flat—Nelson—we had a

little house there and it went to ruin and Mr. Gilbert

built a house in 1897—the house that is there now.

Q. It is right at the edge of the basin ?
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A. Yes, sir.

Q, Mr. Gilbert at that time owned the Lurvey

Flat? A. No, sir.

Q. He built that house?

A. He built it for anybod,y connected with the

company when they were working on the Gilbert

tunnel and also on the water right.

Q. Anybody who worked on the Gilbert tunnel

could live in the house ? A. Yes.

Q. Was it not used by other people %

A, I stopped there myself?

Q. You was not working on the water ?

A. I was laying it out and watching what they

were doing.

That is all.

Redirect Examination.

Q. (By Mr. WINN.) What did you undertake

to tell counsel those Harris Mining District Rules

and Regulations and whether they have been in force

—you started to explain something about them I

thought.

A. They became obsolete—I have been connected

with every landmark and I never observed those

rules any time since 1887—1886 and we developed

a mining ditch in all cases as in the Perseverance.

Q. You said something about the miners as an

organization. Explain that.
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A. We had a meeting here and the miners here

made a great deal of fuss and said they would not

let any one have the books and finally the}^ had a

meeting and Judge Williams was elected by the

records, and then it quieted down and Mr. Heid de-

livers the papers over to Judge Williams and Judge

Williams had all the records after that, and then this

matter came up before Judge Dawson more or less

and he held that those rules were void—and I was

there as a witness—we did not use them, paid no at-

tention to them.

Q. Who was Judge Williams'?

A. He was the first connnissioner after Judge

States.

Q. United States Commissioner and Eecorder?

A. Yes, sir.

Q. Occupied the same position that Judge Fol-

som occupies now? A. Yes, sir.

Q. Now, Mr. Garside, Mr. Israel questioned you

concerning the fact that if the Perseverance Com-

pany is allowed to use the water from Gold Creek and

also from Lurvey Creek that all the rest of the min-

ing companies back of those claims owned by the Per-

severance people would be deprived of water—

I

will ask you if it is not a fact that the mining claims

that are represented on Defendant's Exhibit No. 1
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—I will ask you to look at the map and put your

glasses on if necessary and ask you how many of

those claims that are indicated on that map were lo-

cated or known to be any su(?h a thing as a mining

claim there at the time this water right w^as taken up

in 1897?

A. These were not located except the Corsen and

Charlotte up to about this point.

Mr. ISRAEL.—The Lady Corsen.

A. A great many claims were not located at that

time—at the time we located this water—there was

not anybody looking at that.

Q. You know as a matter of fact the Lady Corsen

and Bess were located after 3^ou located the water?

A. Yes, sir.

Q. The Gillette, the Eolland, the Roe, the

Sweden the Norway, the Winn, tlie Llanna, McKin-

ley. Solo No. 1, Solo No. 2 all those claims have been

located since that? A. Yes.

Q. Let's see if we have that clear, Mr. Garside.

Counsel has questioned you considerable about the

old ditch which appears on this photograph. I will

ask you whether or not you know of—I understood

in giving your testimony that Nelson performed no

labor around that ditch—it is marked on Defendant's

Exhibit No. 27, by the letters A. B. and C. in 1897?
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A. Yes, sir.

Q. Where did you go there ?

A. Cut it all out where it had not been cut out be-

fore and ran the water into the dam above the intake.

Q. Counsel ask you whether or not that excava-

tion in here was caused by placer mining—was any

placer mining done in that vicinity?

A. A little further up about a hundred yards up

Lurvey Creek.

Q. Up where'?

A. Where the forks of the two creeks there

—

never was any placer mining there.

Q. Counsel questioned you about that mill down

to the flume line that is marked on this big map to

some particular point and falling over some bluffs

and was afterwards taken up, as you say, by the Per-

severance Company and conveyed to its boarding-

house and blacksmith-shop—I will ask you how this

water got down to the little falls to the place of pick-

ing it up and where it did come from?

A. Came from Lurvey Creek and through a little

ditch two or three hundred feet a little draw or old

ditch and part of it flowed over a steep blufl^.

Q. Counsel also questioned you considerably

about Mr. Gilbert making several attempts to sell this

property. I will ask you Mr. Garside when, if you
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know, that Mr. Gilbert first became interested in this

mining property?

A. He loaned some money on it and took it for a

mortgage.

Q. Do you know the Eastern Alaska Mining and

Milling Company?

A. That is the company that took it.

Q. Do you know whether or not Mr. Gilbert

bought it?

A. I don't know—I heard that he loaned some

money—that is all I know about it.

Q. Do you know whether he had any interest

in the claim before he purchased it in his own name ?

A. He had never

—

Q. Do you know—what do 3^ou say about him

having any interest in the claims?

A. He loaned them some money back in O 'Clair

so he told me but I don't know when that money was

loaned and that is all the interest he had in the prop-

erty.

Q. I w^ill ask you if he was making it his business

to hawk it around to sell it?

A. He never hawked it around. He told me he

would sell the property if he got his price.

Q. Most any man in this country will sell his

property if he gets his price for it ?
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A. I know I would.

Q. Did you say that Mr. George was in your office

and told you that the field notes you used in making

up this map and plat

—

Mr. ISRAEL.—Object to that as hearsay.

COURT.—As I remember it Mr. George was in-

terrogated very fully.

Mr. ISRAEL—On this map this is another map.

COURT.—What is the use of going into that.

Mr. WINN.—He was asking about it.

COURT.—I don't see that it has anything to do

with this case.

Q. Do you know when Nelson first came to this

country ? A. Nelson.

Q. Yes.

A. In 1887 some where along there.

Q. Died just a few years ago?

A. Several years ago in Seattle. I don't exactly

remember when he did die.

That is all.

Recross-examination.

Q. (By Mr. ISRAEL.) You say those rules and

regulations are obsolete ? A. Yes, sir.

Q. When did they become obsolete?
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A. About the time the local recorder delivered the

records to Judge Williams.

Q. When was that? A. In 1886 or 1887.

Q. You located your water in 1887?

A. Yes, sir.

Q. And ten years afterwards ?

A. Yes, sir.

Q. You recorded the location notice?

A. Claimed the right to divert the water for mill-

ing and mining purposes by reason of that location?

A. Yes, sir.

Q. What law did you have to divert it by except

the local rules of miners ?

Mr. WINN.—Objected to as calling for a conclu-

sion of a witness.

COURT.—Overruled.
A. The United States Statute, section 2339.

Q. The Revised Statutes of the United States ?

A. Yes, sir.

Q. The recording became obsolete ?

A. I don't know that the statute covers recoi'd-

ing.

Q. The recording in the district that became obso-

lete?

A. I don't think that became obsolete—the re-

cording has always been followed.
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Q. You think that was recognized?

A. They recorded their claims.

Q. They originally began recording under the

local rules? A. Yes, sir.

Q. They kept it up ? A. Yes, sir.

Q. After that it never did become obsolete ?

A. Not that part of it.

Q. Do you know who Delany and Gambell were ?

A. Yes, sir.

Q. Who were they ?

A. Gambell was an attorne}^ Delaney was also.

Q. Do you know W. R. Hoyt ?

A. He w^as United States commissioner.

Q. Do you know his signature when jou see it

—

I think you have seen it a good many hundred times ?

A. It looks something like it.

Q. You have seen it—you would take that to be

his signature ? A. It looks like it.

Q. Do you remember the date they were 23ublished

by Delaney and Gambell? A, No, sir.

Q. You never saw them?

A. Yes, sir, I have seen them.

Q. They were a correct copy?

A. It is possible.

Q. You know that the recorder certified that these

were a true copy of the rules in 1890 ?
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A. Yes, sir.

Q. You thought they were obsolete at that time?

A. Yes, sir.

Q. Certified to by the United States commissioner

acting in 1890? A. Yes, sir.

That is all.

LLOYD G. HILL, a witness called on behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. Give your name, age, residence and occupa-

tion.

A. Lloyd G. Hill ; twent,y-nine years ; occupation,

surveyor ; residence, Juneau.

Q. How^ long have you lived in Juneau ?

A. About ten years.

Q. What has been your business since you lived

in Juneau?

A. Surveyor and civil engineer.

Q. You know G. W. Garside? A. I do.

Q. Have you been connected with liiin in the sur-

veying business? A. I have.

Q. Do .you know C. H. Pearce, who was formerly

superintendent and manager for Mr. Gilbert and

afterwards manager for the Perseverance company

of its property in Silver Bow Basin?



532 C. M. Thorndyke et al. vs.

(Testimony of Lloyd G. Hill.)

A. I do, 3^es, sir.

Q. I will ask you if you ever became acquainted

with any of the property in what is now known as

Silver Bow Basin %

A. First became acquainted in the spring of 1898.

Q. Who was superintendent of the mine at that

time*?

A. At that time C. H. Pearce was superintendent

and Mr. Gilbert owner.

Q. Mr. Gilbert was the owner?

A. Yes, sir.

Q. Was you on this property during any time in

the year 1898? A. I was many times.

Q. I will ask you to state to the Court what was

being done?

A. In 1898, the preliminary survey of No. 2 Lode

claim and the millsite—that was being patented

—

that was our business to look after that—the tunnel

was being constructed—the contract was let—Mr.

Pearce would take me up to see and estimate the

work and see that the alignment \vas kept straight.

Q. Do you know about what length of time they

worked ?

A. I think it was two or three months—in fact,

I was in charge—Mr. Pearce went to the states and

left me in charge of the property—to see that the

work was performed ; measured ujd once a week.
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Q. About how many men were employed to do

this work in 1898?

A. I think five or six—one man, John Gorman,

worked on the ditch and the other men worked in the

tunnel.

Q. I will ask you if you are acquainted with this

map or ])lat which has been offered in evidence as

Defendant's Exhibit No. 7 ? A. I am.

Q. Who was that prepared by ?

A. In our office by Mr. Garside and myself.

Q. I wish 3^ou would step to this map or plat and

tell just where this man Gorman, was working on

the ditch and what he was doing when he was up

there in 1898?

A. Mr. Gorman was engaged in keeping up tlie

ditch where a flume had been formerly, and at that

time he was cutting off the points and making the

flume so that water could be brought around in the

ditch.

Q. You say there what do you mean ?

A. At the point marked Gilbert Ditch and Flume

and along tlie point proposed penstock, Pearce cut.

Q. Well, what, if anything, did you do al)out this

work in the basin?

A. I went up to see Mr. Gorman about each trip

to see if he wanted anything fj-om town be(^ause I
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used to go up there every Saturday niglit, sometimes

twice a week, and I generally continued on up to the

main tunnel where the men were to see if they wanted

any fresh meat from town.

Q. Did you have anything to do with surveying

a pipe-line or flume in 1898 ?

A. Yes, sir, we went up there and survej^ed a pipe-

line and flmne from that ditch—the point where John

Gorman was working.

Q. When you sa}^ that ditch, give the name of

the place where John Gorman was working, take it

slow.

A. The initial point was the point marked, here

is the penstock elevation 710 feet—a line was run

from that point down to the teiminal of the tram

from the Perseverance tunnel to the compressor-

house.

Q. Now, who superintended that—did you make

that? A. Mr. Pearce and Mr. Gilbert.

Q. For what purjDose?

A. For the purpose of establishing the line down

from that course—so that it could be cut and so

the pipe could be figured, and in fact when the pipes

were ordered the different angles in the pipe were to

be made at the time it was ordered, if I am not mis-
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taken, the angles were figured out when the pipe was

put in.

Q. What was the purpose? What did they con-

temi)late doing?

A. Then the mill was to be built down here and

water brought do^^m to run the mill, compressor,

rock-breaker and everything a man would necessarily

need.

Q. Do 3^ou know what, if any, other work was

done on this survey?

A. I had a line established—cut out the brush

—

all cut out—this line during the survey took another

line for the rock cut down from the mouth of the

present Perseverance tunnel and down to the com-

pressor and Gold Creek—an excavation was made

through the earth.

Q. That mill which was in contemplation was

never built ?

A. At that time there was no mill there.

Q. Now, Mr. Hill, I will ask you if you made any

observations there that summer, 1898, Avhile you was

there, concerning the waters of Lurvey Creek and

what was being done about using it running in its

natural channel or running through a ditch or flume?

A. It was ruiming through this flume marked Gil-

bert ditch or flume from the point marked Gilbert



536 C. M. Thornd/jke et al. vs.

(Testimony of Lloyd G. Hill.)

location—where it had been destroyed—it was run-

ning tlirongh, of course it was allowed to run there

to what is now called the Perseverance—Avhen he got

ready to use it—the water was running down through

the Perseverance and it had necessarily to come

through the Gill3ert flume to get the gulch.

Q. Po 3^ou know when the water was ^picked u})

near what you have described and carried to the

bunk-house down near the mill and on the millsite?

A. That is the first time I saw^ it was in 1901

—

fall of 1901.

Q. Just refer to the map and show the Court

where the water was taken from—where it was sur-

veyed ?

A. The water was taken from—the water wliich

cam^e through the Gilbert ditch and finally it went

into the Perseverance gulch—picked up at that ele-

vation and taken out here to what is marked 06 and

at that time there was his bunk-house.

Q. Did you say it was taken there during that

season and being used ? A. Yes, sir.

Q. Was there anything else you observed about

the water at that time?

A. Not at that time.

Q. Since that time?
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A. Since that time I was there at the time of sur-

veying the raise marked on the plat as raise 292 feet

—

92 feet for the Perseverance tunnel in 1903, that

water was being used part over the raise and turned

down the raise for tlie purpose of clearing the tun-

nel.

Q. To form ventilation'? A. Yes, sir.

Q. You know it was done as early as when?

A. 1903 ; I don't know just what time.

Q. Anything further that you know about the

water, Mr. Hill?

A. That water was also used at that time in the

blacksmith-shop.

Q. In 1903? A. Yes, sir.

Q. Tell the Court how it was conveyed to those

points ?

A. Conveyed from that point on Perseverance

gulch and elevated the water to the raise and then

to the blacksmith-shop.

Q. Where did that water originally come from?

A. Lurvey Creek.

Q. Down from the flume Avhich you have de-

scribed ?

A. Yes, sir ; and at this point here marked on the

plat by creek came into the creek, Perseverance

Creek, and came into the flmiie and the ditch di-
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verted here, ran down liere and went in to the Per-

severance gulch and picked up from below the falls.

Q. I will ask you, Mr. Hill, if you ever made a

survey of the Martin Lode claim that is indicated

on this map or ])lat *? A.I did.

Q. When did \'ou make a survey of that?

A. I made the surve}^ of that in 1905, I think.

Q. Do }'0u know anything about a claim marked

on this map or plat as the B. C. Placer claim?

A. I do.

Q. Do you know where or anything about that

claim where their corner posts are ?

A. I think so.

Q. You have been up over the ground?

A. Yes, sir.

Q. I will ask you if the way the B. C. Pla^'er

claim is located on this map or plat is the way it ap-

Xjears upon the ground in relation to the other sur-

rounding properties'? A. Yes, sir.

Q. Is it guesswork or correct?

A. It is taken from the adverse survey filed of

the B. C, taken from a copy of their adverse filed in

the local office.

Q. You simply filled that in? A. Yes, sir.

Q. You say you made a survey of the Martin

Lode claim—when ? A. In 1905.
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Q. For whom? A. Mr. George Bach.

Q. 1 will ask you, M-r. Hill, if you have also ex-

amined a survey made by Mr. Tom George of the

same mining claim since that time?

A. 1 liave.

Q. How did the side lines and end lines of that

Kurve}^ compare with yours ?

A. Almost exactly allowing for the difference in

local variation—I took 30 degrees and he took 31;

31 minutes—that would make the courses somewhat

different—the measurements were exact—in fact he

used the same stakes I used in making the official sur-

vey.

Q. In making this map or plat, did you locate the

Martin lode claim according to Mr. George's survey?

A. Yes, sir.

Q. According to his survey ? A. Yes, sir.

Q. I will ask you if you found any monuments on

the Martin lode claim the exterior boundar.v lines

and corners while up there making that survey?

A. I did.

Q. Explain to the Court what monuments you

foimd ?

A. I found a stake in a mound of rock at wliat

is the northeast center lode line, at the southeast cen-

ter line a mound at northwest end in the corner—the
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southwest end was just below the Perseverance dam

but I did not find that—I did not find any there—

I

found that this end line had been more or less

chopped out the easterly end—there was choppings

but no corner there.

Q. Have you ever computed just how much there

was left of the B. C. Placer provided the Martin Lode

claim is a valid subsisting lode claim ; how much was

left of the B. C. Placer? A. No, I have not.

Q. Can you point out on that map what surface

v/ould be left there?

A. The ]3ortion marked B. C. included on the end

of the Solo claim, cut off the south side of the Martin

Lode and would be bounded b}^ the Perseverance

Placer—it would be a very small area.

Q. Was George Bach with you when you made

the survey of the claim?

A. Yes, he was on the ground.

Q. That was in 1905? A. Yes, sir.

Q. Do you remember the date?

A. I do not.

Q. You don't know whether it was j^rior to July

or afterwards?

A. I would not attempt to state—I have forgot-

ten.

Q. Can you look up that date ? A. Yes.



The Alaska Perseverance Mining Company. 541

(Testimony of Lloyd G. Hill.)

Q. T wish you would and see what date you w^as

U]) there. When was the last time you were on this

land, the B. C. and Martin?

A. The last time I was on there was when I made

the surve}^—I have not been up there since.

Q. Were you in surveying this claim included in

the Martin claim and indicated on this map over the

ground ?

A. To some extent—I was not over it completely.

Q. Do you know whether or not Thorndyke and

his people were wT)i'king there before you w^ent up

there in 1905 ?

A. I could not say; they wTre carrying up lum-

ber.

Q. A¥as there any sluice-boxes on those premises

when you were up there ?

A. I don't think I sa^v any.

Q. You did not see any hose or flume ?

A. They w^ere packing up Imuber for the boxes

—

they were engaged at that when I was making the

survey ; I remember that.

Q. I wish you would state to the Court what, if

any, work you found on the Martin Lode claim in the

w^ay of open cuts, tunnels or anything that indicated

w^ork having been done there?

A. I found a tunnel marked discovery Bach tun-

nel—I was taken up to that tunnel by Mr. Bach and
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lie said, "Here is where we posted our notice and

stake up here." The tunnel measured up, I think,

in the neighborhood of 48 feet of work and on the

easterly end of the claim a back tunnel marked on

here, also a open cut here about 104 feet—open cut

probably ten or twelve feet of tunnel—twelve feet.

O. Tlie last twelve feet is within the exterior

boundaries of what Thornd^^ke claims to be the B.

C. Placer claim? A. Yes, sir.

That is all.

Cross-examination.

(By Mr. ISEAEL.)

Q. Did you make that map ?

A. I helped make it.

Q. Did you do anything on the map except letter

it? A. Yes, sir.

Q. What did you do?

A. Before you put in an}^ lines you have to do a

good deal of figuring and I did a good deal of that.

Q. Did you plat any of the lines ?

A. To some extent
;
yes, sir.

Q. Find any part of that map you made?

A. I don't know in regard to that—it is pretty

hard to tell when two men work on a map.

Q. What is that?

A. It has taken a long time to make that map.
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Q. You had considerable to do with it ?

A. Yes, sir.

Q. Did you plat the Martin claim?

A. Yes, sir.

Q. From the official survey of the Surveyor Gen-

eral ? A. No, from the land office records.

Q. And from the figures you got from the land

office you platted in the Martin Lode?

A. Yes, sir.

Q. You platted in the B. C. Placer from the ad-

verse? A. Yes, sir.

Q. Any matter on there furnished you by Mr. La-

foon? A. No, sir.

Q. There is no reference on this map to the B. C.

Placer?

A. Yes, sir ; there is the corner of the B. C. ; here

is the boundar}^—there is the lines.

Q. You got your reference out of the land office

—

you got out of the land office the description of the

B.C.Placer? A. Yes, sir.

Q. Do you remember just when you got it?

A. No, I do not.

Q. You do remember that you got it and from

those field-notes you platted in the B. 0. Placer?

A. Yes, sir.

Q. You got those notes at the time that you got

the notes of the Martin Lode?
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A. I do not recall—I go to the land of&ce very

often—sometimes two or three tunes a day.

Q. When did j^ou get those notes that you platted

this map ?

A. I could not say that—sometime the last two

or three weeks.

Q. You have no recollection about it?

A. Yes, sir.

Q. And so that in reality you put it all in from

them?

A. I saw first that the}^ coincided with mine. I

had made a prelhninar}" survey of the Martin Lode

—

I had my own notes also.

Q. You used your notes too?

A. I would not sa}^ as to that.

Q. And Mr. Garside helped you—you had your

notes and ithe notes from the land office to help j^ou

plat it then ? A. Yes, sir.

Q. You are quite positive of that?

A. Yes, sir.

Q. The area in conflict between the Martin Lode

and the B. C. Placer is 3.53 acres?

A. I would not say as to that—I would have to

figure that out.

Q. You don't know?

A. It would not take very long to determine it.

Q. Less than half ? A. Of the Martin?
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Q. OftheB. C.Placer ^

A. Well, of course, I should say more than half

about half.

Q. Did you ever see that adverse plat?

A. Yes, I think I have seen it.

Q. You helped make that? A. No, sir.

Q. Didn't 3^ou hel]3 Mr. Rudde make it?

A. No, sir.

Q. You are positive of that?

A. Positive, yes, sir.

Mr. ISRAEL.—I ask to have that marked for iden-

tification.

Q. You went up to survey this claim with Bach.

The first stake you saw was down here in the creek?

A. The first stake I was shown was in the creek.

Q. Mr. Bach showed you the stake?

A. Yes, sir.

Q. You did not go up there and determine it

from the location notice?

A. I had the location notice with me.

Q. Did you determine it from the location notice ?

A. To some extent.

Q. To what extent?

A. To a general extent—600 feet by 1500 feet;

that is the extent of the mining claim.

Q. Bach showed you the stake in the creek?

A. Yes, sir.
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Q. You took that for the lode line and ran 1300

feet—what direction was that, southwest, or south-

east?

A. I did not do that. I went to the discovery.

Q. Where was the discover}^ point ?

A. That map is turned around.

Q. Yes, it is there so you have got to stand on

your head to look at it.

A. The discovery is to the southeast of the stake

I first saw.

Q. How far? A. Five hundred feet.

Q. What about this 12 foot cut you speak of?

A. A cross cut—^southeast or southwest

.

Q. How long? A. Forty feet, I should say.

Q. About what is the size?

A. It is not very large.

Q. You don't know who put it there

?

A. No, sir.

Q. That he claimed as discovery?

A. Yes, sir.

Q. Did you find any stake?

A. There was a stake there.

Q. It was a piece of pick handle in the rock?

A. I think it was—I don't know it was a stake in

the rock.

Q. Did you find any other monuments?
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A. Found a monument in the center of the (daim,

the northwest end, and found a monument on the

southeast end.

Q. A monument on the southeast end?

A. The monument to the northwest end was a

little higher up.

Q. The monument on the southeast end—what

was that %

A. It was a stake up there surrounded by roek

on the bluff.

Q. What is the character of the country from the

end line of the creek—what is on the north?

A. The north end line.

Q. What is the character of the countr}^ travel-

ing across—traveling down the lode line to the creek

to the south of the lode line %

A. Toward the creek it would be rather rough

and precipitous.

Q. Broken? A. Yes, sir.

Q. Steep bluff? A. There is one steep fall.

Q. Some of the corners were inaccessible?

A. The northeast corner was inaccessible—it

would not stay there.

Q. Gould you get up to it at all ? A. No, sir.

Q. Any trouble to get up to any of the corners?

A. No, sir,

Q. Did you set the corners?
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A. The south and northeast corners.

Q. What did you set at that point"?

A. Set a stake.

Q. What kind of a stake?

A. Four by four—four inch stake.

Q. Scribe it?

A. Yes, sir. Lode and corner—number of the

corner.

Q. With indelible pencil?

A. I think it probably was.

Q. Is that what you call scribing?

A. I think jou call that scribing.

Q. Did 5^ou run over the lines?

A. It is not necessary.

Q. It is not practical or possible—you cannot run

them ? A. Yes, it could be run.

Q. You could run it? A. It could be run.

Q. What would that corner be next to the mill?

A. Southeast corner.

Q. Could you get up there ? A. Certainh\

Q. Nothing to prevent 3^ou?

A. It is always possible to get over an inaccessi-

ble country.

Q. Would you be impeded by anything?
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A. Not absolutel}^—I don't think anything would

bother you only inconvenience you.

Q. You were formerly a deputy mineral sur-

veyor? A. Yes, sir.

Q. Your bond became forfeited too?

A. No, sir.

Q. You were removed? A. No, sir.

Q. You are familiar with the requirement of sur-

veys for patents of lode claims ? A. I am.

Q. You are familiar with the requirements of the

Government that you go over the boundaries?

A. There is no such rule.

Q. It is not necessary to run the exterior bound-

aries? A. Yes, sir.

Q. You never run the exterior boundaries in sur-

veying for a patent lode claims in Alaska?

A. I have, yes, sir, a good many times we do and

many times we don't.

Q. You are not required b}' rule to do that?

A. No, sir.

Q. You are not required to do that?

A. As long as you get the posts in the right posi-

tion it don't make any difference—if j'ou could guess

the distances right and the connections right it

would not make any difference.

Q. You did not find in 3"our examination of that

claim any precipitous bluff just beyond the creek?
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A. Which side line do you refer to?

Q. The one nearest jou'i A. Yes.

Q. That sideline?

A. I don't recollect—as far as we got the con-

tour of the ground is all precipitous.

Q. Do you recollect that this claim is on the side

of the mountain on either side ?

A. Why, it is on what you might say the side of

two mountains. The bottom is a ravine—the moun-

tain runs up this way and one up this way.

Q. And it is practically in a draw in the moun-

tain? A. It is.

Q. A narrow precipitous draw?

A. Yes, sir.

Q. Now, I want to call .your attention to other

matters—you say the ditch was cut there in 1891 by

someone and you said it was cut there for a purpose ?

A. Gorman cut it.

Q. That was in 1891? A. In 1898.

Q. Where did joii say he was cutting that ditch ?

A. I said he was cutting that ditch from tliis

point—penstock it gives the elevation—that is the

point right there—he was cuttmg the ditch right

through from there above the Little Bess tunnel.

Q. That is what is known as the Hyle tunnel

—

the Little Bess is

—

A. I have always called it the Little Bess.

I
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Q. You have heard it called the Hyle tunnel"?

A. I could not say.

Q. You never contempleted the connection?

A. I could not say in regard to that.

Q. You don't know? A. No.

Q. As a matter of fact, at that time, Mr. Hill,

that little water flowing out of Lurvey Creek came

through an old miner's ditch and when it got around

where—to a point where there had been a connec-

tion between the flume and ditch of the North Fork

of the Lurvey and it had been carried by the min-

ers across the head of the draw with a flume—the

flume rotted away and the water consequently spilled

out of the ditch and went on down the ravine called

Perseverance gulch—that is what you called it?

A. I don't know anything about the old miner's

flume—that was before I came to the country.

Q. You don't know how the water got there?

A. I know the water was running through that

ditch.

Q. It continued running in it ? A. Yes, sir.

Q. It continued across the draw?

A. Yes, sir, to some extent.

Q. Some spilled through there?

A. I don't know whether it spilled or was let out.

Q. Now, Gorman was fixing up the ditch on the

other side of the draw and bringing the ditch around
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behind the Hyle or what you call the Bess Tunnel

and connected it over in here ?

A. I don't know what his directions were.

Q. That is where he was working—you don't

know whether it was completed or not?

A. I don't know.

Q. What 3^ou call the penstock is the point where

Gorman was working is not on any ditch—^they

didn't ever use it—that is the ditch Charlie Pearce

cut and has never been used?

A. Never been used.

Q. It is not a part of the present s^^stem of the

Perseverance company of getting the water they are

now getting into the mill ?

A. He was working all the wa}" along here. I

don't know what he did—I was onl}" up here one a

week and sometimes twice a week. I know he was

working there.

Q. Do you know that when the Perseverance

company finally took the water, it was in October,

1905, that thej^ took it by repairing the old flume

across the head of that spill and making an intake

and conducted it down the mountain—that they did

not follow it around by the ditch that Gomian work-

ed on?

A. I don't know that as a matter of fact. I have

not been up the creek for some time.
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Q. Now, 3^011 say that this ditch which was con-

structed in 1898 before it was constructed was

Pearce 's intention to bring it to the old millsite and

tap this ditch—you say the operations were begun

in 1898? A. I think so.

Q. How many feet ?

A. I should say—there was a great deal of work

done all along the line.

Q. Was the ditch dug clear up to the old ditch ?

A. No, above the Perseverance shop was a little

rock—they merely took the survey past that.

Q. They never did finish that ditch?

A. I don't think so.

Q. How much ditch did they finish which was

afterwards used by the Perseverance company?

A. I think they did a great deal of grading—sev-

eral hundred feet.

Q. It shows there that cut is about 1400 feet

—

1240 feet.

A. I think it covers practically the same ground

to the tramway.

Q. That was done in 1898? A. Yes, sir.

Q. Did you have anything to do with the location

of the Perseverance placer?

A. I do not recollect about that I am sure.

Q. It is on the map? A. Yes, sir.

Q. You platted it on there?
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A. Mr. Garside or I—either one or the other did.

Q. You have information that it was put on as

the Perseverance patent called for it?

A. Yes, sir.

Q. You do not recall the date when it was lo-

cated? A. I think some time in 1903.

Q. Did you have anything to do with the proving

up of that claim'?

A. I had absolutely nothing to do w^ith that—

a

surveyor is not allowed to dabble into that.

Mr. HELLENTHAL.—I would like to ask a ques-

tion or two.

Q. (By Mr. HELLENTHAL.) You have been

up in Silver Bow Basin? A. Yes, sir.

Q. You know where the Lurvey falls are, don't

you, Mr. Hill? I am speaking of the Lurvey falls

immediately above the B. C. Placer.

A. We called them the Silver Quiver falls.

Q. The same thing. You have seen the water

running down over those falls?

A. Yes, I have seen the water there.

Q. Those falls have always been there as long as

you can remember?

A. Yes, I think every time I was up there I saw

them.
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Q. And the water of Lurvey Creek was running

over these falls as far as you can tell ever since you

have been here—of course, before that you don't

know.

COURT.—I suppose if they are there now they

were always there.

A. I suppose so.

Q. They were there from the time you went up to

the basin—the water was falling over those falls ?

A. Yes, sir.

Q. And those falls are below the point marked on

that map as the Gilbert water location, are they not,

Mr. Hill? A. Yes, I think they are.

Q. They are below the forks of Lurvey Creek,

are they not, Mr. Hlil ? A.I think so.

Q. And none of the water taken in the Gilbert

flume at any time ran over those falls, did it, Mr.

HilH

A. Any of the water taken into the Gilbert flume ?

Q. Yes, into the miner's ditch?

A. I don't know about that; as a matter of fact,

I don't know very much about Lurve,y Creek. I was

there but a very few times.

Q. You know this to be a fact, Mr. Hill, that the

waters of Lurvey Creek ran over this falls all the

time from the first time 3^ou were up there in the

basin in their natural channel?
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A. I think some of it had been taken out.

Q. Didn't it all flow over those falls

?

A. No, sir, not all; as I said before, some was di-

verted bv this ditch from the creek and carried over

this little falls into Perseverance gulch.

Q. AVhat portion of the Lurvey?

A. That would depend on the height of the creek

—sometimes yevj little water—I suppose there were

times when there was not much water; the water

fluctuates.

Q. The water is torrential? A. Yes, sir.

Q. When the water is normal ?

A. It is—this is the only point that I can remem-

ber.

Q. Some little water?

A. Quite a large stream.

Q. About how many inches flowed down over

those falls?

A. It would be i3retty hard to say—it would be

almost impossible to tell.

Q. Would you say a 1000—?

A. I would not care to estimate. It would be

merely an estimate—nothing that I could go by.

Q. How many miner's inches flowed into the Gil-

bert ditch—the old miner's ditch?

A. I would not want to say that either.

Q. There was not any large quantity?
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A. Not an immense quantity of water.

Q. You seen that before it was located in 1897?

A. No, I was not in the country before that time.

Q. You testified, Mr. Hill, if I remember right, a

while ago that some of the water spilled out of the

ditch and was used by the Perseverance people?

A. At present j it is so used now.

Q. Not at present in 1893; in 1903, I mean?

A. Yes, sir.

Q. How was that water taken up and taken into

the boarding-house ?

A. I don't think I said an,ything about the board-

ing-house. I said the blacksmith-shop and Per-

severance raise.

Q. How was the water taken into the raise ?

A. At the time I saw it it might have been put in

by Mr. Pearce.

Q. Tell what was done.

A. He carried it from this little break into a box

sluice here.

Q. What kind? A. A plank sluice here.

Q. A V-shaped box ?

A. I did not take any notice of it.

Q. A little tank? A. Tank, barrel or box.

Q. A barrel—what happened after it got into the

barrel? A. It ran into a three-inch pipe.



558 C. M. Thorndyke et al. vs.

(Testimony of Lloyd G. Hill.)

Q. You are sure it was a tliree-incli pipe—was it

not a two-inch pipe, inside measurement?

A. I think a three-inch.

Q. How was that pipe fastened to the barrel ?

A. I don't remember those little details.

Q. How much water went down that way in min-

er's inches'?

A. It would be merely an estimate on my part.

Q. I don't expect you to give anything else.

A. I should say anj^vhere from sixty to sevent}^

inches.

Q. Through a two or three-inch pipe ?

A. I did not say a two-inch pipe.

Q. Well, three-inch.

A. Of course there was an overflow over the bar-

rel.

Q. Where was that pipe from the top—about

fifty inches? A. Twelve inches below the top.

Q. You swear positively to that ?

A. I could not positively ; that is a matter of figur-

ing—I told you I only estimate it.

Q. You estimate about fifty inches?

A. Yes, sir.

Q. How much water was used in the blacksmith-

shop? A. A steady stream.

Q. How much did you say ?
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A. Either a one and a half or two-inch pipe.

Q. What kind of pipe'?

A. Gaspipe—iron pipe ; water-pipe.

Q. Did you see a stovepipe in use there?

A. No, sir.

Q. Never saw that used there ? A. No, sir.

Q. Never knew of such a thing ?

A. It might have been there.

Q. How much water was going through that pipe

in the blacksmith-shop?

A. Quite a little water. I would not sa.y how

much—the water was there and I drank from it many

times.

Q. Do you know that that water came from Lur-

vey Creek?

A. That had been diverted from Lurvey Creek.

Q. Do you know that there is a h\g glacier up

there? A. Yes, sir.

Q. That snow bank last through the whole year?

A. No, sir; I have been up there every year for

the last ten years and I never saw it lay up there

after July.

Q. It ran down into this ditch?

A. No, sir.

Q. There is a large branch up there ?

A. No, sir ; the branch is very short

—
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Q. Don't you know that most of the water that

went into the blacksmith-shop—nearly all the time

came from the snow bank and seepage cut here ?

A. No, sir; I do not.

Q. Did any of it come from seepage?

A. Naturail}^ some of it did.

Q. It didn't all come from the Lurveyl

A. No, a certain amomit came from the seepage.

Q. Mr. Hill, what is a miner's inch?

A. Yv^hat kind of a miner's inch?

Q. A miner's inch.

A. It depends; there are two or three different

miner's inches.

Q. In the Harris Mining District?

A. I might say I don't know now. A California

miner's inch is about ninelv cubic feet of water an

hour.

Q. You don't know what a miner's inch in the

Harris Mining District is.

A. No, sir.

Q. You don't know what a miner's inch is?

Mr. WINN.—Objected to as not proper cross-ex-

amination.

COURT.—He has testified how many there are.

Q. How is a California miner's inch measured?
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A. They have three or four different methods.

Q. There is only one method, I think.

A. There are three different methods.

Q. Tell us how you can measure a miner's inch?

A. Well, take and put a box in the creek, cut any

dimension you want—generally have it six inches

—

a six-inch head—then take the cubic contents of the

box and take the time it takes to fill it—you can esti-

mate it very closely that way.

Q. Is it a fact that a miner's inch is what will

flow through a hole an inch square under a six-inch

pressure—is not that a miner's inch the world over?

A. No, sir.

Q. What kind did you measure it by?

A. I did not measure it by any miner's inch.

Q. Your estimate was not the same?

A. My estimate of a miner's inch is quite distinct.

Q. Don't Troutwine give a miner's inch as I

stated it a moment ago? A. I don't recall.

That is all.

L. V. WINTER, a witness called on loehalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. WINN.)

Q. What is .your business ?
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A. Photographer.

Q. How long have you been in that business?

A. Fifteen or eighteen years.

Q. I will hand, you an exhibit, marked Defend-

ant's Exhibit Xo. 5, and ask you if you knov\^ any-

thing about that photograph?

A. I believe the negative was made by my part-

ner, Mr. Pond.

Q. A^ou are engaged in business here in the firm

of Winter & Pond? A. Yes, sir.

Q. Did you have the negative?

A. I believe I developed this negative.

Q. Do you know who took it on the ground—the

photograiDh ? A. Mr. Pond.

Q. Where was that—is that a true development

from the negative ? A. It is.

Q. I will hand you another—it is marked Defend-

ant's Exhibit No. 4—and ask you if you know any-

thing about that photograph?

A. I made this negative.

Q
A

Q
A

Q
A

Is that a true reproduction of the negative?

It is.

I hand you Defendant's Exhibit No. 27?

Yes, sir; I made this negative.

Is that a true reproduction of the negative ?

It is exactly.
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Q. Just as things appeared on the ground wlien

this photograph was taken? A. Yes, sir.

Q. Now, I hand you another marked for identifi-

cation Defendant's Exhibit No. 29 (and hereto at-

tached), and ask you if you know anything about

that photograph ?

A. I made this negative also.

Q. When did you make it; do you remember the

date?

A. In the early part of August, last year.

Q. 1906? A. Yes, sir.

Q. Is that a true picture of the things on the

ground then? A. Yes, sir.

Q. I forgot to ask you about No. 27—do you know

when that was made, approximatel}^ ? If you have

the real date give it?

A. I cannot tell just now about when. I tliink

it was in the early part of August.

Q. Last year? A. Yes, sir.

Q. What about exhibit 2—Defendant's Exhibit

No. 4—do you know when that was taken ?

A. Just a few minutes after the other—the same

day.

Q. In August, 1906, you think?

A. Yes, sir.
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Q. I will hand you one marked Defendant's Ex-

hibit No. 30 (and hereto attached), and ask you if

you know anything about that and when it was taken ?

A. I don't know the exact date except the nega-

tive was developed two or three days ago. I devel-

oped it myself.

Q. It has been recently taken ? A. Yes, sir.

Q. That is a true reproduction of the negative?

A. It is.

Q. Now, here is one marked Defendant's Exhibit

for Identification No. 31 (and hereto attached)—

what about that? A. I developed the film.

Q. That is a recent picture ? A. Yes, sir.

Q. That is a time reproduction of the negative?

A. It is.

Q. When did you develop that ?

A. A few days ago.

Q. Here is one marked for identification Defend-

ant's Exhibit No. 32—do you know anything about

that?

A. I made this negative—made it the same date

and the first two exhibits.

Q. Do you remember when that negative was

taken?

A. I think the first week in August, 1906.

Q. It is a true reproduction?
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A. It is.

That is all.

Cross-examination.

(By Mr. ISRAEL.)

Q. These films were brought you by some one ?

A. I think only two, as I remember it.

Q. You developed it that was not as it appeared

after you developed and fixed it—that is a reproduc-

tion from the negative % A. This is a positive.

Q. You were asked if it w^as a true reproduction

of the photograph as you developed it.

A. This is a photograph.

Q. You are not talking about the writing just the

photograph ?

A. Yes, that is all I am talking about.

Q. This is not—the picture here a correct repre-

sentation of the photograph contained in the film

that you developed?

A. It is as far as the photograph—the photograph

part of the picture is.

Q. What are tliese dots?

A

Q
A

Q
Q

I have not paid any attention to them.

I am asking you now?

I was instructed to put those lines there.

Who did that? A. Mr. Mitchell.

Did you etch that in the negative?
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A. No, sir ; that is on the photograph.

COURT.—How was that put on?

A. It was pnt on with white ink.

Q. You don't know when these exposures were

made that you have enlarged—are these enlargements

made by throwing them up, or do you say you don't

know'? A. Of course I do.

Q. Who made them? A. I did.

Q. Which one are you speaking of?

A. They were made at different times—that was

made the first part of August, 1906.

Q. When was this exposure made?

A. I did not make the exposure I made the en-

largement.

Q. You don't know who made that?

A. Mr. Mitchell.

Q. Do you know when he made it the date he made

that ? A.I could not say.

Q. You don 't know ? A. No.

Q. Did you make Exhibit No. 32 (said exhibit

hereto attached and so marked) ?

A. I did.

Q. When did 3^ou make that exposure?

A. That was the first week in August.

Q. 1906? A. Yes, sir.

Q. Was it early in the first week in August, 1906 ?
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A. Yes, sir.

Q. Have you any assurance of that fact?

A. Yes, sir, I have it in my book.

Q. Of 1906 and 1905? A. Yes, sir.

Q. Who made the exposure of this identification

No. 31? A. Mr. Mitchell.

Q. They are enlargements from films by what

process ? A. Enlarging process.

Q. Bromide? A. Yes, sir.

Q. Do you know when he made the exposure ?

A. No, sir.

Q. You developed the film? A. Yes, sir.

That is all.

GEOEGE BACH, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. WINN.)

Q. What is your name? A. George Bach.

Q. Where do you live ? A. Douglas Island.

Q. How long have jou lived on Douglas Island?

A. I lived there last five, years.

Q. You lived there about five years?

A. Yes, sir.

Q. Mr. Bach, I will ask you to look at this ex-

hibit up on the frame here and which is known as
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Defendant's Exhibit No. 7—there is a place marked

on there, the Martin Lode claim, and ask you if yon

have any interest or have had any interest in that

mining claim known as the Martin Lode?

A. I own a half interest.

Q. Do YOU still own if?

A. No, I sold it to the Perseverance company.

Q. You have sold it? A. Yes, sir.

Q. Since what time? A. Last smnmer.

Q. You sold it last summer to the Perseverance

company? A. Yes, sir.

Q. I will ask you how long you were the owner

of a half interest in that Martin Lode claim?

A. Since 1901.

Q. Do you know Lloyd G. Llill ?

A. Yes, sir.

Q. Do you know Tom George?

A. Yes, sir.

Q. Do you remember the time some time in 1905,

that Lloyd Hill made a preliminarj^ survey of this

mining claim? A. Yes, sir.

Q. AYas you up there at that time?

A. I was.

Q. I wish you would state to the Court what

monuments or stakes there were on this claim at

the time jow were up there—go there and point out
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on the map and show the Court where they were.

Here is the stick.

A. I found a location notice stake posted about

thirty feet, and I found a stake up against the

dump—I found a stake in the creek.

Q. It was still there ? A. I took a stake

—

Mr. ISRAEL.—Don't state that—

COURT.—Make your objection to the Court.

Q. State what you saw—what you found there?

A. I found the original location stake.

Q. Where was the original location stake with

reference to any point indicate the tunnel or any-

thing on that map ?

A. It was set here as you go into it the big tun-

nel.

Q. Near the tunnel marked somewhere near the

center of the mining claim ? A. Yes, sir.

Q. You saw a stake there prior to 1905—did you

see it then ?

A. I seen the stake in 1901, when I first got hold

of my interest.

Q. What kind of a stake was it, George ?

A. The location stake.

A. A round stake that I found up here in 1905,

when I found the stake moved.

Q. In which direction was it moved?
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A. Moved east.

Q. On the Martin claim? A. Yes, sir.

Q. Now, 3^ou found the other center end stake

down near the center of the creek?

A. The stake was knocked down, laying in the

creek.

Q. When had you seen the stake prior to 1905?

A. In 1901.

Q. AVho was your co-owner in this claim.

A. Phil Pollock.

Q. Did you do the assessment work up there each

year since 1901?

A. Had the work done in 1901, by a man from the

island named McPherson.

Q. What other stakes did you find ?

A. The center end line stake on the east end.

Q. The center end line stake on the east end ; any-

thing else?

A. This stake here was gone and this was gone.

Q. That is the east end corner stake—two—the

upper corner. A. Yes, sir.

Q. Did you find any other stakes?

A. This stake over here—up here.

Q. When you say this stake here, you mean that

is the southwest corner on some part of the Persever-

ance Placer claim—within their boundaries?
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A. Yes, sir,

Q, Did you see the place prior to 1905?

A. I seen the stake in ]jlace in 1901.

Q. I will ask you if you know C. M. Thorndyke

and Mr. McFarland, who used to be a druggist here

in town'?

A. Yes, sir; I knew McFarland seven or eight

years; maybe longer than that.

Q. I will ask you if you saw^ either of these par-

ties in 1905?

A. I seen Mr. McFarland and a party that was

working with him and a man named Kelly and Shel-

ton.

Q. About w^hat time in 1905, did 3'ou see them?

A. I think in August.

Q. What were they doing at that time?

A. Working around getting the water around had

a dam and bringing the water over my ground.

Q. Take this pointer and point out about what

portion of this claim that this water was running

over your ground ? A. About here somew^here.

Q. Near what line ?

A. It would be the southeast end line.

Q. How did they get that water there, George,

on your claim? A. With a flimie.

Q. Did you see any sluice-boxes?
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A. They put in sluice-boxes shortly before I left.

Q. Where were the sluice-boxes put in?

A. About down here.

Q. About the center of your claim?

A. Not quite the center—the water ran clown into

the creek here. That is the end.

Q. Toward the lower end of your claim?

A. No, toward the little cut.

Q. Just describe to the Court in your own way,

just what they had on your claim when it was up

there.

A. There was a couple down setting pipe here.

Q. Where would that be ?

A. Down, up rear here ; there was the creek and

on the other side of the creek just above—^just about

between the two tunnels.

Q. Between the two tunnels on the north side

near the creek?

A. They had a flume here near my ground—if I

remember right, I jumped the water.

Q. How much of that flume extended down on to

your property, George ?

A. I don't remember just right; it was not very

much ran in from here.

Q. Two or three hundred feet or less?

A. Not that much.
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Q. How much?

A. I judge fully 400 feet; maybe not that much.

Q. Did you have any conversation with Mr. Mc-

Farland while they were up there in 1905 ?

A. The first day I was in there Mr. McFarland

called Shelton

—

Mr. ISRAEL.—We object to what Shelton may

have said.

A. I notified them they were on my ground and

told them to get off and this party didn't say much

and then I see Mr. McFarland.

Q. When and where did you see him?

A. I saw him every day when I came down.

Q. Down w^here?

A. I saw hun in the drugstore and I said to him

that he was on my ground and I wanted him to get

off, and I Avent to Mr. Heid and told Mr. Heid to noti-

fy them Mr. Thorndyke and McFarland to get off'

my ground.

Q. AVhat did McFarland say?

A. He did not pay much attention to me only

when I told him I notified the bovs on the claim. I

could not get any satisfaction out of him; he said

that he got a placer location over my quartz loca-

tion.

Q. Made a placer location over your quartz loca-

tion?
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A. I told Mm it could not have been that—that

if he knew the law better that he could not do that.

Q. That all took place down in his drugstore %

A. Yes, sir.

Q. Did 3^ou have an,y conversation with Mr. Mc-

Farland after that *?

A. Mr. McFarland came over, I should judge,

about a week after that in my brother's store, and I

was in there, and he told me he did not want our

ground, that he wanted to represent that water, and

he said it would not do me any harm—it is only

clearing off the surface and exposing your ledge.

Q. That was in your brother's store?

A. Yes, sir.

Q. That is all the conversation you ever had with

Kelly, and Thorndyke and McFarland?

A. I said, "If you don't want my ground why

don't you move your stakes awa,y." The next day

or the day before got through work I put one stake

close to the cabin—the}^ had a stake there and I

took this stake and I handed the stake to this man

Kelly, and I said, "Mr. McFarland said he don't

want my claim," and he said, "Just take that stake,"

and he set it up again and then I told him to get

right off, and that is the last conversation I had with

them.
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Q. I will ask you if you were up there when Mr.

Hill ran out the boundaries of your claim in 1905 ?

A. Yes, sir.

Q. You know from that survey where the monu-

ments were set?

A. I told him exactly where they were and Mr.

Hill found them exactly as I told him.

Q. Now, this end line you knew that they were

on your ground with the water where they were do-

ing the ground-sluicing'? A. Yes, sir.

Q. Take your seat now. I will hand you a photo-

graph—it is marked for identification No. 29—and

ask you to,look at it and see if .you know what it

represents'? Do you recognize what it is a photo-

graph of? A. The Perseverance mill.

Q. Just look at it and tell the Court the places it

represents and the surrounding country.

A. These two gulches coming in here, they have

changed.

Q. You think the two gulches have changed

places'? A. Yes, sir.

Q. Do you know how your claim is located on the

ground '? A. I do.

Q. I will ask you to take the dotted line marked

on this map or plat beyond the Perseverance and

ask you if the photograph, so far as that is concerned,

seems to be a picture of your ground '?
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A. This is wrong, in this picture—the Martin

claims run this way.

Q. Runs this wa}^?

A. You give me—I don't know east and west.

Q. On that picture?

A. I do; here is the mill and m,y claim runs this

way.

Q. Now, I will ask j^ou, George, what Idnd of a

monmnent or stake prior to 1905 had been placed

near this open cut or tunnel over near the center of

your Martin Lode claim—what kind of a monument

was that?

A. In the first place there was a stake in there

about five inches square.

COURT.—I don't want to go into this marking

very extensively. It seems to me that it has very

little to do with this case.

Q. Just one question. How was that point

marked?

A. There was a stake there, an iron drill, driven

in the cropping—the stake not be taken out without

blasting.

Q. Yousaw that in 1901? A. Yes, sir.

Q. Did you find it in 1905?

A. I did not ; the drill was gone and the stake re-

moved.
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Q. Had the monument been destroyed?

A. The iron drill was out and the stake was

moved up.

Q. I will ask you if you kept up the assessment

work from 1900 up to the time you sold it ?

A. Yes, sir.

That is all.

Cross-examination.

Q. (By Mr. ISRAEL.) How did you get this

claim? A. From John Lundgren.

Q. You were not one of the original locators'?

A. No, sir.

Q. You did the assessment work after you bought

it? A. I did in 1902.

Q. In 1901 did jow do the assessment work ?

A. Yes, sir.

Q. How was that ?

A. In 1901, I had the assessment v\'ork done by

two men McPhearson and

—

Q. Who did it in 1902? A. Phil Pollock.

Q. Who did it in 1903?

A. Man named Fisher.

Q. Who did the work in 1905?

A. I did that work.

Q. What time in 1905 did you do the work?

A. In August, the latter part of August.
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Q. Did you have somebody with you ?

A. Perry Wilder.

Q. Do you remember what time*?

A. Latter part of Jul}^ and August.

Q. That was the time you found McFarland and

Thorndyke there? A, Yes, sir.

Q. In 1904 who did if?

A. Alex Nado looked after it.

Q. Alex Nado was construction boss for the Per-

severance ? A. He was boss up there.

Q. He was at the Perseverance under Pearce in

1904? A. Yes, sir.

Q. Did your man Fisher board at the Persever-

ance ? A. I could not tell you.

Q. You don't know you simply had anybody in-

spect and measure that for you? A. Yes, sir.

Q. Do you know how many days he worked?

A. I don't know how many days he worked; he

drove eleven feet in the tunnel.

Q. Did you go and measure it ?

A. I was not here.

Q. You had Nado's word for that?

A. Yes, sir.

Q. What kind of a stake did you say that was ?

A. A square stake.

Q. How big? A. About six inches square.
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Q. How long was it ?

A. I judge about five feet.

Q. Five feet—that was timber that came down

the creek 1 A. No, sir.

Q. How was the stake at the upper end of the

claim?

A. Stake at the upper end of the claim'?

Q. Yes. A. Center stake.

Q. Six inches square "?

A. I don't remember just right—three or four

inches.

Q. How long ? A. About four feet long.

Q. Set in the ground *? A. Yes, sir.

Q. That was a corner stake ?

A. A witness stake. The northeast corner mon-

ument was about thirty feet from the center end

line stake.

Q. A witness stake? A. Yes.

Q. There was one there in 1901 ? A. Yes, sir.

Q. Too rough to get up to the corner?

A. Yes.

Q. How is that?

A. We tried to get up but could not do it.

Q. It was in the summer tune and then you could

not get up there ? A. No.

Q. Could they get up in the winter?
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A. The side line. They are right through there

a steep bluff A and Gold Creek is right down here.

Q. And the end line ran up that bluff?

A. A portion is on the flat.

Q. The end line ran up the bluff—from the side

line you could get up there?

A. The side line ran up the bluff.

Q. You could not go from either the side line or

the end line from the creek ? A. No.

Q. You have tried to but could not make it?

A. No.

Q. Did you have EU.11 surve}^ it?

A. Yes, sir.

Q. Did you have Hill stake it ? A. Yes, sir.

Q. Set the four corners? A. Yes.

Q. How did he get up to this corner?

A. He set a witness stake.

Q. Tried to get up did he ? A. Tried to.

Q. And could not get there? A. Yes.

Q. When you got up there and found Thorndj^ke

there you reset the stake in front of the tunnel ?

A. The stake was out in the creek—I was not

quite sure, and I told him it get moved and it ought

to be exactly 500 feet to the mouth of the tunnel,

and the stake was four feet moved.

Q. You found the stake in the creek and you re-

set that ? A. Yes, sir.
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Q. And then you took and found where your dis-

covery stake ought to be?

A. I found the stake in the creek at the center

end line and I told the men that that is the stake.

Q. You took it and set it where you thought it

ought to be?

A. Five hundred feet from the tunnel down from

the tunnel.

Q. The discover}^ w^as still there?

A. That was moved—I know^ where my discovery

stake w^as.

Q. You reset the discovery stake ?

A. No, I left it right where it w^as.

Q. You did not?

A. I did put the drill back again.

Q. That was a piece of pick handle?

A. I put the drill back w^here I found it.

Q. Was that a drill or piece of pick handle ?

A. Iron drill.

Q. An iron drill ? A. Yes, sir.

Q. In 1905? A. Yes, sir.

Q. That w^as only put there so you could see what

you w^ere doing? A. Yes, sir.

Q. Brush the end lines out?

A. Brushed the end first so we could see the stake.

Q. Did you rebrush it ?

A. I brushed a little at the upper end.
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Q. You brushed the upper end three tunes be-

fore you got it where you wanted it?

A. I brushed it out once.

Q. Didn't you go to work and brush the end line

out three different times ?

A. There is a line brushed out by the Persever-

ance people.

Q. Did you brush three different ends lines at

three different places at that time ? A. No.

Q. Are you positive about that?

A. Yes, sir. I brushed that line through and it

was on their ground and then when I got Lloyd Hill

up there and got it right.

Q. Didn't you blaze a line through there and set

a stump up with some writing on it—put some writ-

ing on a stump? A. No, sir.

Q. Didn't you the next day go and take the writ-

ing off and change your end lines % A. No, sir.

Q. And didn't jom a few daj^s after that blaze a

third end line %

A. Three end lines. When I find them up there

I go down and get a surveyor to go up there and sur-

vey it and make sure. I was not on the ground

—

Q. Didn't you before you came down to get Mr.

Hill to go up and survey that claim brush out three

different end lines ? A. No, sir.
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Q. Is not the end—the westerly end line of the

claim that Mr. Hill set the corner for you, was it not

set in the ground that that line was clear and you

did not have to brush it out?

A. I brushed one end line.

Q. Where Hill put your end line your lower end,

westerh^ end line according to your instructions as

to where your corners w^ere, didn't that line sur-

veyed by Hill Dome in an open space where there

could be no brushing to be done %

A. A portion was, yes, sir.

Q. I am speaking of the lower, westerly end line ?

A. About half would not need to be brushed.

Q. Hill's line did not come where you brushed

out your end line ? A. I think it did.

Q. When you told me a minute ago that you

brushed out your end line you mean that you

brushed out half of it %

A. It only needed half the other half was clear.

Q. Then you did not brush but half of it?

A. I brushed all that was needed.

Q. Did you brush any more end lines than the

one? A. No, sir.

Q. Did Hill's survey come within the lines you

had brushed out half and half was clear?

A. Where they were in the first place.
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Q. Did the line that Hill surveyed come pretty

near where you had your line?

A. Prett}^ near it.

Q. Pretty near it ? A. Yes, sir.

Q. Did you ever brush out your north end line %

A. It was brushed out when it was first located.

Q. When'? A. In 1900.

Q. Ever brush it out afterwards ?

A. I did not need to.

Q. It was all brushed out in 1905 ?

A. I brushed out the upper end line on the left-

hand side.

Q. I am not talking about that I am talking about

the southwest side line.

A. We brushed for the corner and noticed it in

the survey.

Q. When you got there you found these parties

ground-sluicing %

A. They were not ground-sluicing the water was

coming over the ground.

Q. It was washing away the earth and carrjring

the dirt down and exposing the bedrock?

A. Yes, sir.

Q. You did not want that done ?

A. I wanted the ground.

That is all.
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Redirect Examination.

Q. (By Mr. WINN.) Tlie water was flowing

within the boundaries of your claim?

A. Yes, sir.

That is all.

COURT.—^Court will take a recess until 10 o'clock

to-morrow morning.

May 9, 1907.

Court convened pursuant to adjournment at 10

o'clock A. M., and all parties being present as here-

tofore, the following proceedings were had and tes-

timony taken:

COURT.—Are you ready in this case, gentlemen?

Mr. WINN.—We will call Mr. Gorman.

JOHN GORMAN, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows

:

Direct Examination.

Q. (By Mr. WINN.) What is your name %

A. John Gorman.

Q. What is your age %

A. 'Sixty-five, the fourth of next month.

Q. How long have you been living in and about

Juneau? A. Since 1886.

Q. What has been your business principally?
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A. I have been engaged in mining all the time I

nave been here.

Q. Are you acquainted with the property up in

Sih^r Bow Basin near the town of Juneau?

A. Well, I have been up there.

Q. Do you know C. H. Pearce—Charlie Pearce,

who was superintendent for Gilbert and later for the

Perseverance company? A. I do.

Q. How long have you known Charlie Pearce ?

A. I could not state the exact year but I have

know him ten or twelve j^ears, to the best of my
knowledge.

Q. I will ask you, Uncle John, if you are ac-

quainted with what is called Lurvey Greek—Lurvey

Creek water right in Silver Bow Basin?

A. Yes, sir.

Q. How long have you known that water right

and that old miner's ditch that existed up there

A. As early as 1888, when I used to work for

Nowell ComjDany—camped on the ground a little

above it.

Q. That water was used ujd there as earl}" as 1888

by some other people then?

A. Lurvey himself used the water—he had a

little hydraulic—on a small scale—a pipe and laid

hose—ditch and he done some little placer mining

there at that time.
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Q. When was the last time you knew of that

w^ater being used before you commenced work for

Charlie Pearce—when was that used before you

commenced that work ?

A. Lurvey had sold out and gone away and there

had been a lot of others until such time as the Hyles

ran the big rock tunnel and they contemi)lated using

it as hydraulic.

Q. The Hyles used the Lurvey Creek water

—

that was above where the Perseverance people started

to take it up on the Lurvey Placer ?

A. Yes, sir.

Q. That is not what I was talking about. I was

talking about the water right commencing lower

down and running around the hillside in the old

ditch—did you know^ about that? A. Yes, sir.

Q. Do 3'ou know anything about that water right

or have anything to do with it ?

A. Wellj Charley Pearce was up there, superin-

tendent for either the Perseverance or Mr. Gilbert

—

Charley Pearce employed me to represent Mr. Gil-

bert—doing Avork for Mr. Gilbert.

Q. What year was that? A. In 1899.

Q. State to the Court what you did up there un-

der Charley Pearce when he was forking for Mr.

Gilbert in regard to this water ?
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A. The first thing I done after he showed me

what he wanted me to do in there was to blast out

the hill and flmne that and flume he had a lot of

water and it was extended to the bluff, and I came to

the conclusion that I could shoot out that bank and

make a flume uj) there—there was two or three there

—I could see where there was a flume that had gone

o^'er there following the bend and then there was a

break. I saw myself that I could round the crest of

the hill or gulch there and dispose of the flume—ran

down two other places or three I am not certain

which and made a ditch out of it and beyond I cut

this bluff and shut it off at the point where it turned

the point—where it ran off here to Lurvey Basin.

Q. You know where the forks of Lurvey Creek is

up there? A. Yes, sir.

Q. Where, in reference to the forks of Lurve}^,

was you doing this work that you speak of?

A. Well, I done all this blasting out along there

—through the flume back in the bank and the last I

done prior to my coming away from there was to

build this brush dam.

Q. Built a brush dam—how near was that to the

forks you laiow the two forks ?

A. I know where it is.
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Q. How near the forks was it you built this dam

for Charley Pearce in 1899-?

A. Perhaps two or three hundred feet.

Q. What did you l)uild this dam for ?

A. I wanted to divert the water—fill up the* head

of our ditch.

Q. Was there an old ditch there before you went

there in 1899?

A. There was a ditch around where we took the

water out of Lurvey Creek and we had our headgates

—a little ditch came here and here and made a bend

around here and when they got to work up there they

buried the head of our ditch and Hyle turned the

water in to the old miner's ditch and followed it up

to about 200 feet of our ditch, and in building the

brush dam I had to—in building the dam and divert-

ing the water I got into this ditch—this ditch led

over to where the water used to run—back here.

Q. Did you get the water into the ditch by build-

ing a dam? A. Yes, sir.

Q. What did you do then?

A. What I did when I went there was to open up

the ditch.

Q. What did you do with the old ditch ?

A. It remained there.

Q. Did you do any work—^put any water through ?
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A. Well, I put all the water I could in it.

Q. At whose request did you build this brush

dam ?

A. That was when Mr. Pearee went away from

there—Mr. Gilbert had made arrangements with Mr.

Nebins—he was then superintendent of the Alaska

Juneau over to that camp and I still remained there

working at the Juneau Alaska prior to going over to

do this work for Gilbert—I merely lived there with

Mr. Nebin and I lived there and boarded there dur-

ing these three or four months that I was doing work

for Mr. Gilbert.

Q. How much of the water of the main Lurvey

did you turn into that ditch?

A. I turned all I could—all it would carry—it was

filled up—there was a lot of sediment in the dam and

the ditch.

Q. How long did you work there'?

A. I started on the 18th day of June, 1899, and I

worked up there until the 3d day of October—then

I put in my flume there—I went in with Mr. Nebins

that night when I got home I told

—

Q. You need not tell the conversation—you

worked on that ditch until that time ?

A. Yes, sir.

It is all.
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Cross-examination.

Q. (By Mr. ISRAEL.) Mr. Gorman, where did

you build this brush dam in Lurvey Creek?

A. The ditch, this ditch over here—this way like

—I put it on the black line and diverted the water

into it.

Q. Where did you build the dam on Lurvey

Creek?

A. Right across—it was not exactly square across

—like a wing dam.

Q. Where was that wing-dam in Lurvey Creek

—at the head of that old miner's ditch?

A. The miner's ditch?

Q. The intake of the miner's ditch—tliere was an

old miner's ditch there?

A. There was a ditch that Coon and Campbell

built—but there was nobody used that for some time.

Q. You went up there what year to go to work on

that property ? A. In 1899.

Q. In 1899? A. Yes, sir.

Q. About what time of the j^ear ?

A. I said the 18th day of June.

Q. The 18th day of June, 1899?

A. Yes, sir.

Q. You were not up there in 1897 ?

A. No, sir.
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Q. You were not up tliere in 1898?

A. Not on that claim—I worked for the Nowell

Company.

Q. You were not on this work in 1898 ?

A. No.

Q. You went up there in June, 1899, for Charlie

Pearce ?

A. Yes, he was acting for Mr. Gilbert at that

time.

Q. The first work j^ou did for Charlie Pearce was

running a cut in the rock and making a flume to

carr}^ the water up to what is now called the old Hyle

Tunnel ?

A. They started that—'to this count ij after I

started to work—the}^ came from the tunnel.

Q. They started up there?

A. Started a little abov^e to drive in from there.

Q. The rock work you first done for Pearce was

to cut around, across and back of that tunnel to avoid

—to take the water in the ditch and to avoid the little

draw where the miners used to carry it across with a

flume ? A. Yes, sir.

Q. At the time you commencced on your flume

was there any water which came from up near here

into the canyon and down in around into the ditch ?

A. No.
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Q. Charley Pearce's idea was to take the water

and carry it between the ditch and where it spilled

out and carry it over and into the ditch on the other

side %

A. Yes, sir, I think so.

Q. The water that flowed in the flmne—where the

old one was ran right down here % A. Yes, sir.

Q. That ditch was started here about where the

Hyles had their tunnel you built—how many feet did

you build in that cut?

A. The cut—I might have put in

Q. The first cut—to get the water from that

flume?

A. I might have put in maybe three or four weeks

at that part of it.

Q. Now, you never connected up the east end with

the new cut you were making—the end nearest—the

end coming out of Lurvey Creek you never connected

it up—you never finished it?

A. I made a flume—put it all up and there was

nothing more to do but put in a few boxes between

—

down here—from there it would measure maybe

about a hundred feet to where the flume begins that

was cut so as to divert the water at this point around

into the ditch.

Q. You never did turn the water into the new

ditch?
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A. I turned the water over the bank where this

new ditch was—when there was water.

Q. Water was never run while you were there

through this old ditch?

A. No, we did not want it there.

Q. You were not ready to put it through there ?

A. We ran it right through to the end of the bank

where it is running now and where they pick it up

at the head of this pipe-line.

Q. You have been up there since the Persever-

ance have taken the water down the mountain from

Lurvey Creek?

A. No, I have not been up there.

Q. You don't know how they get it down from

Lurvey Creek—you don't know whether they use that

ditch or not?

A. I have not been on the ground but I have seen

the water from w^here I ran the air-compressor and

see how the waters comes from where they pick it up

from the head of the pipe-line.

Q. Can you see that map from where you are sit-

ting? A. I might get over near to it.

Q. Get as near as you want to. Now, Mr. Gor-

man, this is supposed to represent one creek—it is

marked Gold Creek on the map ? A. Yes, sir.

COURT.—If you will let the record show what

map you are referring to it will be better.
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Q. Referring the witness to Plaintiff's Exhibit

No. 1 and explain to the witness this creek marked

Gold Creek is claimed to represent Gold Creek and

down to this creek which is marked Lurvey Creek

following it up to the upper left-hand corner is sup-

posed to represent the Main Lurvey, the one flowing

into it and a little below marked the North Fork is

supposed to represent the east branch of the Lurvey

which flows into the Main Lurvey—that is below the

head of the old miner's ditch? A. Yes, sir.

Q. The point marked G. is supposed to be the

head of the old miner's ditch

—

COURT.—Where the dam is.

Q. Where the dam is—the point H. over to the

square between H. and P. is supposed to represent

where there was an old flume that flumed the water

over from the other fork—the East Fork of the Lur-

vey and down to a sand-box of the old miner's ditch

on the west side of Lurve}^ Creek and point P. is sup-

posed to represent where there was an old flume that

the miners flumed the water across the ditch from one

side to the other in order to carry the water to Icy

Gulch—and here the water tumbled over and goes

down the canyon, a little falls or bluff marked on

the map; Hyle Tunnel is supposed to be where

the Hiles built that tunnel you spoke of—using that

as the map and with that explanation, can you say
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about where it was that you did the work and got

the water into your flume?

A. It would come about in here—this is the Hile

tunnel.

Q. Come in about where the letter G is?

A. Somewhere about in there.

Q. That is to the right of the ditch?

A. Yes, sir.

Q. It was the intention, Mr. G-orman, to start

there and run over the Hile tunnel marked R—that

is the old Lurvey ditch, this black line from the

Hile tunnel running off from the right-hand fork

—

the ditch—^the line marked Ich Gulch is supposed to

be the old Lurvey ditch—^that represents the old

Lurvey ditch—your rock-cut was about here about

point G. at the head of the miners' ditch and ran

along the line marked here above the Hile tunnel

and got into the old miners' ditch where you speak

of above the Hile tunnel back to the head here of the

old ditch the old miners' and came from the junc-

tion down toward this point?

A. That cut is here.

Q. Now, you dug this ditch at R, between the

head, between G. and R. and the Hile tunnel and

connected the old Lurvey ditch, but you never turned

the water through there?

A. No, we did not want it there.
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Q. You never did turn it through?

A. You could not turn it in there because it would

run around and do a lot of damage.

Q. It could fall through and wash down the side

of the mountain and raise the deuce generally?

A. Yes, sir.

Q. You was going to take the water on down?

A. Take it down there when we got ready for it.

Q. When they got ready to use it exactly—that

was the condition jou left it in the last time you

saw^ it?

A. It was still dropping over the bank where I

turned it out.

Q. You turned it out at this little low place ?

A. Where it dropped off.

Q. This point P—you know where the Alaska

Perseverance take it out at this little fall?

A. Yes, sir.

Q. That point P is where the water goes down

and makes a little falls? A. Yes, sir.

Q. That is the place where the water came down
over and you let it come through there because you

were not ready—because it would wash down the side

of the mountain? A. Yes.

Q. And that is the way you left it in October,

1900, in 1899? A. Yes, sir.
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Q. Did you go back in 1900?

A. I went back after some tools and I piled up

a lot of lumber at the point where we got the water

from the Lurvey Creek—where we built the dam,

I piled up this old lumber in there, this old flmne

ditch.

Q. You picked up this old lumber—that was the

old Imnber from the old miners' ditch which had

been put in there?

A. I saved all that was worth saving—I piled it

up there out of the way and so it would not get broken

up in the snowslide.

Q. Was it the lumber from the old miners ' ditch ?

A. I don't understand what you call the miners'

ditch—we called it the Coon ditch.

Q. It came up there above the falls?

A It ran over from Lurvey Creek and over across

to Icy Gulch up above the Hile tunnel.

Q. That is the old Coon ditch—that ditch was

taken out above the forks of the Lurvey—the head

intake was above the forks.

A. It came down this black line—we took it up

and turned it in a little ditch—we brought the water

over from here around this point and put it into the

old original Coon ditch.

Q. Where did the head of the old original Coon

ditch come out of the Lurvey.
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A. It was where we built this brush dam where

we got this water in.

Q. Now this ditch is slightly above the bottom of

the creek?

A. Yes, sir, slightly—we could turn it through

there.

Q. Where you built this brush dam the solid bot-

tom is not in the creek?

A. Yes, sir; the gravel was hard.

Q. Can you make a basin dam hold in the sand

without a solid bottom?

A. There was a little wash gravel, not amount to

much. I built the brush dam over it. You can take

brush and put it there and throw wash gravel on top

of it—that would weigh it down—we started right on

top of this brush and it will fill it up solid.

Q. And that was the kind of dam you built ?

A. That was the kind of dam I built. The last

two days I worked I took another man with me and

put in the last two days diverting the water into the

ditch and carrying it around to where we have it

—

over the bank right where they took it up in the new

ditch.

Q. You got the water to put in that raise up in

that way? A. Yes, sir.

Q. Went over the bank? A. Yes, sir.
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Q. Before you built the dam was there any water

running in the old miners' ditch where it falls over

the bank ? A. Yes, sir.

Q. About how" much in inches?

A. I believe I never saw it less than twent}"

—

twenty-five or thirty inches.

Q. How much did you get to run down over in

the ditch after you got the brush dam in—100 inches ?

A. We could not get all we wanted into the ditch

because we could not confine it—we could if we had

put in two or three weeks in the beginning of the

season—we only got all we could.

Q. How much did you get ?

A. I might have got 150,200 inches of water.

Q. With what there was there already?

A. Yes, sir.

Q. There was less than 300 inches at the best ?

A. Somewhere in that neighborhood.

Q. It ran in the ditch to the sj^ill and went on

do^^m the mountain? A. YeSj sir.

Q. It fell down the declivities and down the side

of the mountain and would flow on down to Gold

Creek ? A. Yes, sir.

Q. That was the way you left it up there ?

A. Yes, sir.

Q. That was in 1899? A. Yes, sir.
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Q. You went up there in 1900 and got your tools ?

A. I piled up this lumber—I left a mattock up

there and I went after it.

Q. You went up there and found things as you

left them the year before ? A. Yes, sir.

Q. When you went up there in 1899 and worked

on this ditch and put in this dam there was not any

water coming across from the East Fork of Lurvey

above the dam in the old ditch? A. Yes sir.

Q. How much?

A. You mean at the time I was coming away?

Q. Yes.

A. Well, there would be probably all th>e way

from probably one to two hundred inches of water.

Q. Coming in out of that ditch?

A. Yes, sir.

Q. Where did that ditch come into Lurvey Creek ?

A. It came in close to where the dam is—we had a

flume Avhich led it across the creek, laid it in the old

ditch and bring it over where the dam is.

Q. That was below it came across in the old flume

across and was carried to the Lun^ey and joined in

the old ditch? A. Yes, sir.

Q. That was carried across in the old flume?

A. Yes, sir.
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Q. Put in by the old miners and the Coon people

—

was there any other way for that water to get into

the Main Lurvey except in that old flume ?

A. It could be taken in here.

Q. Was it being taken in there?

A. Taken by means of the ditch in hei'e and when

it crossed Luiwey it was held by boxes with stilts un-

der them.

Q. I understand that there was a ditch or flume

boxes from the East Lurvey across to the Coon ditch

and joined the Coon ditch below the Coon ditch in

the Main Lurvey and a flume across to the Main Lur-

vey by flumes put up on stilts % A. Yes, sir.

Q. That was the way the water was put into the

old Coon ditch in 1899? A. Yes, sir.

Q. And that was the only way the water could

get into the—from the East Lurve}^ into the Coon

ditch.

A. The only way—you could back the water up

and get it across Lurvey and dam it in the ditch.

Q. I don't understand—had it been picked up in

a ditch or flume and carried across Lurvey—with a

ditch or dam into the ditch on the other side of Lur-

vey Creek the water went on down over the spill into

the ditch and that ditch ayicl that ditch came in at a
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point below the intake and joined the two ditches to-

gether—not this was about G and joined here about

H across here—now you say the water was coming

from the East Lurvey ditch and flume from H. up

to and joined that flume—I understand you to say

that that ditch was carrying water in 1899, and what

I ask you is, leaving that out of the question alto-

gether, was there any other way by which the water

was taken out of the East Lurve}^ and taken over into

the Main Lurvey? A. It could be.

Q. Not that it could be done—had it been done

—

was there any other—was it being taken out except

with the flume and ditch ?

A. Not at that time.

Q. Was there at any time within your knowledge,

after that?

A. No, I don't think there was to mj^ knoAvledge

—

I had not been up there.

Q. You had not been up there since 1899?

A. Yes, I was up there when I went back in 1900.

Q. Let me ask you if the Perseverance people in

diverting the water had taken it up at the point G

where you Imilt the brush dam and ran on down to

the square G. H. and following the flume from H. to

P. and joined the creek at P. the point of the old
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spill and flmned it across the spill into the old gulch

ditch and ran it over the gulch to a point where they

built the pipe-line, and they have not used any of

the ditch that you dug above the Hile tunnel—they

have gone back and used the old miner's ditch?

A. I think they got water—they got it down there.

Q. I am asking you if I can make myself clear

You know the Perseverance people have built a pipe-

line—you know where they get the water for that

pipe-line I

A. I have not heard of them taking the water

—

they might have where they put in the pipe, the pipe-

line—I suppose they get all the water they can from

that direction—the water is scarce.

Q. If in taking that water they have followed

the old Coon ditch .just as I have stated on the line

that it was originally used by the miners in—gulch

and as it was when you went up to dig that ditch

under" Charley Pearce—if they had reconstructed

that old ditch and had put back the flumes where the

miners used to have them and carried the water

aroimd to near the point above the Alexander tunnel

and then took a pipe-line over the mountain, if they

had done that they would not have used au}^ of the

ditch that you dug in 1899—if they had followed the
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line of the old Coon ditch they would not have used

any of the ditch you dug ? A. No, sir.

That is all.

ALIX NADEAU, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows

:

Direct Examination.

(By Mr. WINN.)

Q. What is your name, age, residence and occu-

pation? A. Alix Nadeau.

Q. What is your business?

A. Foreman of the Perseverance, right now.

Q. Do you know Charley Pearce?

A. I do.

Q. You are familiar Avith the Preseveranoe Min-

ing Company up in Silver Bow Basin?

A. Yes, sir.

Q. Where did you first know Charley Pearce?

A. First knew Charley Pearce in 1897.

Q. In 1897? A. Yes, sir.

Q. How long have you been acquainted with the

Perseverance Mining Compan^^'s proj^erty, which

was formerly owned b}^ Mr. Gilbert?

A. Since 1902.

Q. Since 1902, have you been acquainted with

that property ?
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A. First work there—I worked as miner.

Q. For whom? A. For C. H. Pearce.

Q. Who was Pearce working for?

A. For the Perseverance company.

Q. In 1902, when vou went up there in 1902, what

work did 3^011 commence doing?

A. Working in the tunnel.

Q. In what tunnel ?

A. The Alexander tunnel.

Q. How long did you work in that tunnel ?

A. A couple of months, I guess.

Q. What work did you do?

A. Drilling and working as a miner.

Q. About how many were there working in that

tunnel when you was up there in 1902 ?

A. Twelve men.

Q. What was the size of that tunnel?

A. Seven by seven.

Q. How far was that driven in from the face

from the face of it—how far was the face driven in

when you went up there in 1902?

A. Three hundred some odd feet.

Q. Three hundred some odd feet approximately?

A. Yes, sir.

Q. When did you first become connected with the

Perseverance? A. In '92.
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Q. 1902? A. 1902.

Q. What if anything when you was working up

there in 1902, did you have to do with the water from

Lurvey Creek? A. I was up there once only.

Q. Once in 1902? A. Yes, sir.

Q. What did you see?

A. I went up there to turn the water in—the old

dam up there in the old creek and turn water for the

blacksmith-shop.

Q. Was a dam there in Lurvey Creek in 1902 ?

A. Yes, there was a brush dam—brush and rock.

Q. You went up there to turn the creek—the water

from the creek into the ditch? A. Yes, sir.

Q. Just explain how the ditch was and how the

dam was, and what you did and had to do there to

turn the water from the creek into the ditch ?

A. It had been raining and it had washed the

ditch full of sand and I went up with a shovel and

cleaned out the ditch and turned the water toward the

blacksmith-shop.

Q. You know the contour of the ground there

—

how is it about the ditch being filled with debris out of

the creek frequently?

A. It used to fill up every time it rained.

Q. Why does it do that?

A. It Avashes the dirt down the hill and fills the

dam up and fills the ditch up.
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Q. What did you do there about getting the water

into the ditch?

A. Took and cleaned out the ditch and threw the

dii-t I threw out of the ditch in the dam mitil the

water came the way we wanted it.

Q. Did anyone go up with j^ou at that time %

A. I don't remember that anyone went up with

me at that time.

Q. I will ask you to look at and refer to Defend-

ant's Exhibit (1) No. 4 and describe to the Court

if you can, how the water was brought from Lurvey

Creek at that time down to the blacksmith-shop of

the Perseverance company. I will ask you if you

understand the lines, etc., that are shown on there

Avithout explanation %

A. I don't know whether I do or not.

Q. Well, this i3ortion of the blue line that com-

mences on Lurvey Creek near the junction of the

flume line that leads from East Lurvey Creek and

continues on down is supposed to be the flume line of

the Perseverance company and follows substantially

that old ditch which was there and now you say that

the water was in in 1902?

COURT.—Show him where the dam was.

Q. The dam is at this intersection—slightly be-

low that.
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COURT.—No, it is not, you will have to get some-

body to show you. The dam is up at the intake.

Q. Mr. Mitchell, I will have to get you to show

me. The dam is here. Here is the dam and here is

where the water was running and here is the flume

line. A. Yes, sir.

Q. Can you explain to the Court how the water

was taken from that dam down to the blacksmith

shop ?

A. It came down this way—down here.

Q. When you say here don't just point at it, do

you know the names that are on this map or plat ?

A. It came over this way and went toward this

little falls somewhere and from that we had a pipe

;

where is the blacksmith-shop?

COURT.—I think you had better have Mr. Mitch-

ell explain it.

Q. I thought you understood and was familiar

with this map. I wish you would explain to the

Court and state from the map just how the water in

1902 w^as conducted from Lurvey Creek down to the

blacksmith-shop.

A. It was conducted from the little falls—we get

it from there right to-day.

Q. How was it taken up after it left the falls ?
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A. It was taken up in an eight-inch stovepipe

—

through a dam right here and then take the water

for the boarding-house in the same place to-day.

Q. How did the water find its wav to the little

falls'? A. Through that little break up there.

Q. I will ask you what year this was?

A. I told you 1902—you understand that, don't

you ?

Q. How did the water find its way to the little

falls—the one which you speak of that the water

came over which was afterwards picked up and con-

veyed to the blacksmith-shop of the Perseverance

Company where it was used ?

Q. Where it passed out over this little falls.

Q. Where did it come from?

A. That ditch came right straight to the little

falls.

Q. What ditch?

A. The one I cleaned out at that time.

Q. What creek? A. Lurvey Creek.

Q. There was a ditch there was there ?

A. Yes, sir.

Q. That was the ditch which you cleaned out ?

A. Yes, sir.

Q. How is that ditch with respect to the flume

which was afterwards put in by the Perseverance

people ?
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A. The flume is practically in the same place on

the flume, is straight and the ditch was not.

Q. Was this the only time that }'ou went up to this

water right in the year 1902 ?

A. That is all.

Q. The rest of the year you performed labor in

the mine ? A. I put in the tramwa;)\

Q. Which tramway was that?

A. The one that pulled the stuff to the boarding--

house.

Q. Which tramway?

A. From the compressor to the blacksmith-shop

to the flats.

Q. What else did you do that year?

A. I worked in the mine after we got throLigh

with the tramway.

Q. Do you know how long this force of men were

kept working in the tunnel that year?

A. I do not.

Q. Plow long did you remain working there in

1902? A. I worked until December.

Q. The water then in 1902 from Lurvey Creek

was used in the blacksmith-shop ? A. Yes, sir.

Q. Was it used for any other purpose in 1902?

A. Not that I know of.

Q. The season of 1903 were you working there?
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A. I was working that year.

Q. What if anything was done in reference to

this water ?

A. In 1903 we put water in the mine for a blast.

Q. What else?

A. And put the water in the lower boarding-

house.

Q. The lower boarding-house ?

A. Yes, sir.

Q. Where and how did 3^ou get the water that

was used then ?

A. From the same place, the same dam, from

Lurvey Creek.

Q. How far from Lurvey Creek?

A. Into the ditch below and into the flume-boxes

and into a barrel and into a pipe and down the shaft.

Q. What was that used in the shaft for?

A. For air, for an air-blast.

Q. Do you remember the size of the pipe that was

used in conveying the water to the tunnel or in it?

A. Yes, sir, a three-inch pipe.

Q. Did 3^ou use the water for a short time in all

the season?

A. All the season, all the time there was water

there.

Q. What, if anything, did you do yourself upon

this water right during the year 1903 ?
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A. What did I do?

Q. Yes. A. I put in the pipe myself.

Q. You put the water through the tunnel ?

A. Yes, sir, and piped the water to the lower

boarding-house.

Q. Where did you get the water and how did you

get it to the lower boarding-house ?

A. Just over the falls and ditch above and brought

it back below the crusher-house.

Q. Do you know the size of the pipe you had con-

veying the water to the boarding-house?

A. Three-inch pipe.

Q. Now, in 1903 you carried water to the board-

ing-house and conveyed the water to the tunnel

—

have they been in use all the time ?

A. No, we have not—we did not use the lower

boarding-house that has not been up, we got that up

last summer.

Q. We will get to the new boarding-house af-

ter while. In 1903 did you also work in the tunnel ?

A. Worked in the tunnel some.

Q. Was Mr. Pearce superintendent?

A. Yes, sir.

Q. What were you doing in the tunnel?

A. Driving the tunnel.

Q. Do you know how many men worked in the

tunnel that summer?
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A. Twenty-two or twenty-three men.

Q. Do you know approximately how far the face

of that tunnel was driven in that year?

A. Twenty^wo hundred feet in the full sum-

mer—something like that.

Q. It was driven in extended about 2200 feet from

the mouth of the tunnel ? A. Yes, sir.

Q. Was there anything else besides what you

testified to pertaining to this water-work in 1903

—

except laying this water-pipe

A. I had been up there cleaning out the dam and

ditch lots of times.

Q. Was there any dam in there in 1903 ?

A. Yes, there was a dam in there in 1903.

Q. For what purpose was that kept up?

A. For the purpose of turning water through the

ditch when we wanted it.

Q. Turn it into what?

A. Into this ditch.

Q. Were you working there in 1904?

A. Yes, sir, I was there in 1904.

Q. In what capacity were you working?

A. Foreman.

Q. What did you do—wliat was your work—what

did it consist of?
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A. Looking after the men and seeing that they

done their worl^.

Q. What, if anything, was done in connection

with this Lurvey Creek water business in the year

1904?

A. Kept up the water in 1904 kept it running.

Q. When you say keep it up, what do you mean

by keeping it up? A. Keeping the dam up.

Q. In what creek? A. Lurvey Creek.

Q. What was the water used for in 1904?

A. In the lower boarding-house.

Q. Any other places?

A. Used in the mine and blacksmith-shop.

Q. Same pipe and conveyed in the same way that

you have described in 1903 ? A. Yes, sir.

Q. I don't believe you testified about the tunnel

in 1904—what, if anything was done in regard to

working in the tunnel in 1904—do you know about

how far the tunnel was driven in 1904 ?

A. I think they finished the tunnel in 1904 as far

as it is now.

Q. Who was superintendent up there in 1904?

A. Mr. Pearce.

Q. About how many men were kept at work up

there approximately ?

A. Twenty-two or three men.
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Q. Were you up there in the year 1905 ?

A. Yes, sir.

Q. In what capacity were you workin.^ for the

Perseverance company in 1905?

A. As foreman.

Q. Was Mr. Pearce up there any part of the

year 1905?

A. I believe he was up to June or July.

Q. June, 1905? A. June or July.

Q. You was serving in the same capacity that .vou

was in the previous year? A. Yes, sir.

Q. How many men were working in the tunnel

in 1905 ? A. Twenty-two or three.

Q. What, if anything, else was done in the year

1905 besides keeping open the water right and work-

ing in the tunnel—was there any other work done on

this mine besides that ? A. In 1905 ?

Q. Yes.

A. They started the new mill in 1905—started to

grade for it.

Q. Do you remember about the time they started

to grade for it? A. I do not remember.

Q. Approximately^—I don't care particularly

about the exact date ? A. In June sometime.

Q. What else was done?

A. A new boarding-house put up.
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Q. The new boarding-house above the mill—the

same boarding-house that is there now "?

A. Yes, sir.

Q. What if anything was done here that year

—

what was done with the Lurvey Creek water •?

A. Wh}^, that year we put it into the new board-

ing-house.

Q. How was it conveyed to the new boarding-

house ?

A. The same way we took it to the blacksmith-

shop.

Q. What creek did it come from*?

A. Lurvey Creek.

Q. Was the water used in the mine that year?

A. Same way for a blast.

Q. Used in the blacksmith-shop?

A. Yes, used in the blacksmith-shop.

Q. Do you remember how far along the work on

the foundation of the mill was and about how far

along the work on the boarding-house was say in

July, 1905?

A. I think we moved into the new boarding-

house early in July.

Q. The new boarding-house? A. Yes, sir.

Q. How about the work on the mill in 1905?

A. Grading there.
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Q. What time in the year in 1905, did Mr.

Mitchell assume the superintendency of the mine ?

A. I think about the first of July—I don't re-

member from the first to the fourth.

Q. Sometime in July "? A. Yes, sir.

Q. Mr. Pearce quit and severed his connection

and was out of the services of the company'?

A. Yes, sir.

Q. What did you do after Mr. Mitchell came into

control'? A. Stayed there, same position.

Q. What position do you occupy to-dsLj^

A. Still foreman.

Q. Do you remember about how far along the

work was prosecuted on this new mill durin,oj that

year up to the time this work was closed down

?

A. A lot of it done.

Q. How far along did you get with the new mill

in 1905?

A. Had the foundation pretty well cut out and

some of the sills laid in 1905, and had the crusher-

house up.

Q. The crusher-house up ? A. Yes, sir.

Q. Did you get the crusher-house up that season'?

A. Yes, sir.

Q. What was the highest number of men approxi-

mately you had employed up there during July and

August '?



The Alaska Perseverance Mining Companij. 619

(Testimony of Alix Nadcau.)

A. I guess 108 men in the boarding-house at that

time.

Q. One hundred and eight men—what if anythinsj

was done in the j^ear 1905, in reference to the Lur-

vey Creek water?

A. The water from Lurvey Creek in 1905, we used

the water in the same way as we did the years be-

fore—ran it through the ditch?

Q, Any work done on the pipe-line?

A. There was a flume put in in 1905.

Q. I will hand you Defendant's Exhibit No. 32

and ask you if you recognize that as being a photo-

graph of the flume line and surrounding country and

of the Perseverance company? A. Yes, sir.

Q. Was there any work done on this flume set

forth in this photograph in 1905 ?

A. That was put up in 1905.

Q. Under whose superintendency ?

A. Under Mr. Mitchell.

Q. Was that dam put in the same year?

A. That dam was put in the same year.

Q. Now, aside from the building of that flume

which you have testified concerning in the year 1905

—was there any work done on the pipe-line which

conveyed the water from the flume down to the Per-

severance mill? A. There was.
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Q. Will you just describe in your own way what

work was done ?

A. I dug the ditch and put in the pipe in 1905.

Q. Where was this ditch for the pipe-line ex-

cavated during the yesiT 1905—relative to the intake

on Lurvey Creek and the mill—the new mill of the

Perseverance company?

A. It was excavated between the little falls where

the water came down to the mill.

Q. How is the water conveyed now and in 1905

from your dam on Lurvey Creek to what you call the

mill—in other w^ords, how long a flume line did 3"0U

have and where did the pipe-line commence*?

A. The pipe-line begins at the mill and goes to

the top of the hill—I don 't know how far.

Q. Did you go as far as the little falls 1

A. Yes, goes to the top of the hill.

Q. Betw^een the little falls and the mill how much

work was done on the pipe-line in the year 1905 ?

A. The pipe-line in 1905 was put in from where

we took in the water to the mill.

Q. Down to the mill building ?

A. We got the water for the mine.

Q. Do you know, in the month of July as early

as the first of July, in 1905, about how much w^ork

was done upon the pipe-line between the mill and the

little falls'?



The Alaska Perseverance Mining Company. 621

(Testimony of Alix Nadcau.)

Mr. ISRAEL.—We object to the form of the ques-

tion.

Mr. WINN.—I will withdraw the question.

Q. I will ask you whether or not there was any

w^ork done on the pipe-line between the mill of the

Perseverance company and the little falls—w^e will

say on the tenth of July, 1905?

A. I could not say.

Q. You don't remember the dates %

A. No, I don't remember.

Q. Can you describe approximately to the Court

about how much excavation was done between the

mill and the little falls in order to put down the pipe-

line—what is the depth you had to go ?

A. We had to dig a ditch two feet wide and two

and a hailf to three feet deep to put the pipe in.

Q. Did you have to dig the ditch to that depth

all the wa}^ from the mill to where .you took the w^a-

ter into your pipe-line? A. Yes, sir.

Q. I will ask you if you know of the old trail

that leads to Jackass gulch over the Lady Corson

and Bess mining claims and Perseverance No. 3 and

No. 4, do you know that trail %

A. I know the trail.

Q. Now I will ask you if this pipe-line which you

speak of in any place intersects this trail or crosses

it? A. It crosses it in one place.



622 C. M. TTiorndyke et al, vs.

(Testimony of Alix Nadeau.)

Q. Do you remember about the time this pipe-

line was completed and the water conveyed from the

dam on Lurvey Creek to the Perseverance company's

mill—that is, approximately. I don't care for the

exact date ? A. Yes.

Q. About the time? A. About what time'?

Q. About the , time you got your pipe-line and

everytliing completed so you could bring the water

down? A. Early in 1906.

Q. It was completed early in 1906?

A. Completed early in 1906—the pipe-line and

pen-stock.

Q. Do you know when the first pipe was put down

in this ditch which was dug for this pipe-line in

1905—do you know about the date in July, 1905 ?

A. No.

Q. I will ask you, Mr. Nadou, if 3^ou know Jim

Gillan and a young man named Sinclaire calling at

your place last fall—do 3^ou know them?

A. I know both of them.

Q. Do you remember those parties having been

engaged in work on any of the mining claims on

Lurvey Creek during the year 1905?

A. Yes, sir.

Q. What time was that, if you know?

A. In August sometime.
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Q. Why do you remember that ?

A. They diverted the water.

Q. How did you hud that out'?

A. Wheu they used the water—we could not use

it in the boarding-house.

.

Q. Do you know how that was remedied?

A. By putting a flimie across the creek.

Q. Do you know how that was prevented—you

say you put a flume in—where ?

A. Put a flume in on East Lurvey Creek.

Q. They were not using that arm of the creek?

A. No, sir.

Q. Did use the water from East Lurv^ey Creek in

the blacksmith-shop and the boarding-house?

A. Yes, sir.

Q. Do you know Mr. Thorndyke and Mr. McFar-

land? A. I do.

Q. When did you first become acquainted with

them?

A. In 1905 I think is the first time I was ac-

quainted with Mr. Thorndyke.

Q. Where did you see him on any property about

the mill of the Perseverance company?

A. I think I saw Mr. Thorndyke in 1904.

Q. Do you know^ what is called the Martin lode

—

you know^the boundaries on the ground up there?
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A. The Martin claim; yes, sir.

Q. Do you know whereabout the boundary lines

are as claimed by the B. C. Fraction?

A. No, I am not much acquainted with that lines.

Q. I will ask you if you saw Mr. Thorndyke and

Mr. McFarland at any time during the year 1905

on any ground in or about the Perseverance company

mill or not far from there?

A. Yes, sir, I believe I have seen them there.

Q. What were they doing?

A. I never saw that they did much of anything.

Q. Where were they—on what ground were they

working ?

A. On the ground known as the Martin claim.

Q. What were they doing—sitting down or work-

ing? A. I never seen them work.

Q. Did you see any sluice-boxes or flumes put in

by them? A. I did.

Q. When, Alix, if you know, about the time when
the sluice-boxes and flume were put in by Thorndyke

and McFarland?

A. Somewhere in 1905—1 could not say when.

Q. Do you know in reference to the tune that

you were at work on the new boarding-house and the

foundation of the mill that Thorndyke and his people
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were up there putting in those sluice-boxes and

flumes ?

A. Yes, they were doing something down there

—

some men were doing something. I never see them

do much

—

Q. What work were you doing up on the Perse-

verance property at the time you saw^ McFarland and

his people working over on the Martin lode claim?

A. I never saw McFarland work.

Q. Who did you see work on there?

A. I saw some hired men w^orking there.

Q. Do you know about the time they put in those

sluice-boxes and flume %

A. I don't know. I could not say.

Q. Can you tell about the month that the.y did

that ? A. It must be in June or July.

Q. Some time in June or July, 1905? Did .you

ever go over there to see what work they did ?

A. I went over once to their work.

Q. What did they have? Just state briefly.

A. They had a little boxes there carrying ore

—

a piece of pipe and hose—a piece of hose. That is

all I seen around there.

Q. Have you ever done any placer mining?

A. No.

Q. You never followed placer mining?
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A. No.

Q. Now I believe you stated awMle ago that

in 1906 this water ditch Avas completed from the in-

take on Lurvey Creek down to the Perseverance mill

or millsite. I will ask 3"ou if that water was ever

used by the Perseverance company for anything dur-

ing the year 1906*?

Mr. ISRAEL.—Object to that as immaterial.

COURT.—Overruled.

Mr. ISRAEL.—Except.

A. If the water was ever used in 1906?

Q. Yes, by the Perseverance company ?

A. Yes, sir, used in 1906.

Q. What for?

A. In the boarding-house and mine.

Q. Did you do any hydraulicking with it?

A. H3^draulicked for the foundation of the mill.

Q. Do you know George Bach? A. I do.

Q. You say you are acquainted with the lines of

the Martin claim? A. Yes, sir.

Q. Do you know anything about the work on that

claim?

A. I done the measuring on the ground one year.

Q. What year was that? A. In 1904.

Q. For whom?

A. John Old paid the money.
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Q. For the assessment work on the daim?

A. Yes, sir, to a man na.med Fisher who done the

work.

Q. For what puipose?

A. He had a contract to drive ten feet of tunnel

for $100.

Q. Do you know on what portion of the claim?

A. I know what was drove that year.

Q. On what portion of the claim?

A. Eleven feet.

Q. What portion of the claim?

A. That location tunnel.

Q. How far is that from the Perseverance com-

pany mill ? A. I could not say.

Q. Approximately is it a half mile?

A. Half mile—maybe less.

That is all.

Cross-examination.

Q (By Mr. ISRAEL.) How old are you?

A. Forty years old, sir.

Q. Working for the Perseverance company?

A. Yes, sir.

Q. Foreman in the mine? A. Yes, sir.

Q. Who have you talked to about what you testi-

fied to in this case before .you came on the witness-

stand?
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A. I don't know that I have talked with anybody.

Q. Have you talked with anybody or not? Don't

look down, look at me.

Mr. WINN.—I think the witness has a right to

look anywhere he pleases.

COURT.—Yes.
A. I have not talked to anybody.

Q. You simply swear to this Court that prior to

coming on this witness-stand you have not talked to

anybody about what you were swearing to. Yes or

no. Yes or no, Mr. Nadou.

COURT.—Answer the question, and then 3^ou can

make any explanation you want to.

A. I don't think I talked

—

Q. You know, don't you, whether you did or not.

COURT.—Answer the question.

A. Yes, I talked to some.

Q. Who to ? A. Mr. Winn, I guess.

Q. Who else ? A. Mr. Mitchell, I guess.

Q. Who else?

A. No one else that I know of.

Q. Now, if you had talked to anj^body why did

you hesitate and say no and say you did not remem-

ber?
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A. Because I did not think I had talked to any-

body.

Q. You did not think j^ou had. When did you

say you first saw Lui^v^ey Creek? A. In 1902.

Q. You went to work for Charley Pearce when ?

A. In 1902.

Q. What were you doing?

A. Working in the mine.

Q. How did you come to go to Lurvey Creek ?

A. I was sent there.

Q. Who was foreman ? A. John Olds.

Q. What did he send you up there for ?

A. To turn the water in for the blacksmith-shop.

Q. Turn the water in from Lurvey Creek for the

blacksmith-sliop ? A. Yes, sir.

Q. You could not get any water for the black-

smith-shop ? A. I believe not.

Q. You know?

A. I was sent up there to turn the water in.

Q. There was no water coming to the backsmith-

shop?

A. I don 't know—I was sent up there to turn the

water on.

Q. When you got up there, there was no water

flowing in the ditch ?

A. No water flowing in the ditch.
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Q. The ditch was dry when you went to run it

through? A. Yes* sir.

Q. And you cleaned out the ditch f

A. Yes, sir; I cleaned out the ditch.

Q. From the head of the ditch down to the little

falls is about how many feet?

A. Four or five hundred feet.

Q. For that four or five hundred feet there was

no water running in the ditch ?

A. No water running then.

Q. How long was 3^ou up there ?

A. '^rwo or three hours.

Q. That is the only time you was up there that

season? A. Yes, sir.

Q. And you cleaned out the ditch?

A. T cleaned out the mouth of it, yes, sir.

Q. And turned the water on ? A. Yes, sir.

Q. How much ?

A. Well, I did not measure it—I turned on about

what I thought we wanted.

Q. Now, the water you wanted down to the black-

smith-shop was for tempering drills ?

A. Yes, sir.

Q. That was the only purpose you used it for in

1902?

A. Yes, sir, at that time.
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Q. And you turned down water enough so you

could do that. How did you get it down there ?

A. With a pipe.

Q. About how fiar?

A. A couple of hundred feet, I guess.

Q. How far from the blacksmith-shop to the little

falls?

A. From the blacksmith-shop to the little falls six

or seven hundred feet.

Q. That ran into a stovepipe ? A. Yes, sir.

Q. Changed the stovepipe leading from the black-

smith-shop you speak of two hundred feet toward

the little falls? A. Yes, sir.

Q. When was it put in there ? A. In 1902.

Q. How long did it stay there?

A. Until the spring of 1903.

Q. It had not been there only the one year—1902 ?

A. Yes, sir.

Q. You are speaking of going up there and turn-

ing the water down in the season of 1902 ?

A. Yes, sir.

Q. How did the water here going over the little

falls get do"\ATi to this pipe?

A. We had a ditch at that time to convey it to

this pipe.

Q. A ditch at the bottom of the falls ?
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A. Yes, sir.

Q. Those were latei^l ditches laid off to catch

the water, the surface water, that ran down from the

snow-blank above?

A. Never saw a snow-banlv after the Fourth of

July.

Q. Before that? A. Yes, sir.

Q. AYhen it rained it used to gather in the surface

water you macie little lateral rapine so it would not

bother by the rain ? A. We made a ditch

—

Q. So the creek water and the rain from this little

ditch used to mingle with the other water?

A. Yes, sir.

Q. And the Avater that you did not take out

through the stovej)ipe—that would go on down

—

the canyon—follow the bedrock and contour of the

country until it finally ran intv> Gold Creek?

A. Yes, sir.

Q. Came on tumbing down tne hill in its natural

way until it eventually got to Gold Creek ?

A. Yes, sir.

Q. How much water did you need in the bla ?k-

smith-shop to temper drills ?

A. I don't know—not very much to temper drills.

Q. That is what you used it for ?

A. That is all in 1902.
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Q. That is the only use in 1902 that the Perse-

verance company used any of this water for ?

A. All that I know of.

Q. You were there on the groimd. Now, did

Charley Pearce construct any contemplated ditch to

take this water for use in the millsite ?

A. Not that I know of.

Q. In 1902 it is not true—it would not be true

that there was any gaspipe laid to the blacksmith-

shop to take water from the little falls to the black-

smith shop? A. In 1902.

Q. In 1902?

A. In 1902 we used the water for the blacksmith-

shop.

Q. I know—you used it through a stovepipe?

A. Yes, sir.

Q. You did not use the other?

A. Not that I know of.

Q. You would knoAv if a gaspipe was used?

A. I might.

Q. You would know if it was?

A. I Avas not foreman—^there is lots of things that

go on that you don't know.

Q. You do know that the water got there ?

A. I do know the water got there from the falls

to the blacksmith-shop.
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Q. Through a stovepipe? A. Yes, sir.

Q. You do know that it did not get there through

a gaspipe, now, 3^ou know that, don't you?

A. Yes, sir.

Q. Now, in 1903 what were you doing?

A. I was foreman.

Q. In the mine ? A. Yes, sir.

Q. That was the year the water was taken into

the air-shaft? A. Yes, sir.

Q. That water—let's go back a minute to 1902

—

what kind of a dam did you have, if any, where the

stovepipe—to get the water into the stovepipe?

A. Eock and brush and sticks.

Q. Did it fill the stovepipe? A. At times.

Q. A six-inch stovepipe?

A. Eight-inch stovepipe.

Q. How much pressure was on it?

A. No pressure, just ran right through.

Q. Sometimes it would raise high enough to fill

it, and sometimes it would be dry there ?

A. I could not say, I did not watch the water.

Q. It was there that you got the water for the

air-shaft ?

A. No, we took the water for the air-shaft higher

than that.

Q. Out of the same ravine?
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A. Same ravine.

Q. What is above that 'I

A. Just a little falls—there is a ditch goes right

across there

—

Q. The little falls is a spill from the old Lurvey

ditch—^the water oame down over where the old break

was—there used to be a flume there—the flume being

gone the water spilled over the side, and that is what

you call the little falls ? A. Yes, sir.

Q. Now, below this spill, you call it, the little falls,

you put in another ditch toward the air-shaft?

A. Yes, sir.

Q. That ran along the side of the mountain.

Would that catch all the seepage from the snow here

and rain water that came from above ? A. Yes.

Q. You took the water from the spill or little falls

across through the ditch to a barrel ?

A. Yes, sir.

Q. At the air-shaft? A. Yes, sir.

Q. That barrel was a butter firkin'?

A. It was a big barrel, I guess.

Q. A whisky barrel or butter firkin?

A. Whisky barrel.

Q. A fifty-four-gallon barrel ? A. Yes, sir.

Q. This was taken there by a V-trough made of

six-inch lumber? A. Twelve-inch limiber.

Q. Is that what Garside told you?
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A. I made the box myself.

Q. In discussing this matter with G^arside night

before last, didn't he tell you that it was a square

box?

Mr. WINN.—Object to that; he never said that

he talked with Garside.

COURT.—No, he has not said he has.

Q. Have you 'talked to Garside about this mat-

ter? A. I have not.

Q. It was not a square box?

A. No' it was not.

Q. It was a V-shaped box ?

A. It was a V box.

Q. Anybody who says it is a square box is mis-

taken? A. Yes, sir.

Q. It was a V trough, made of twelve-inch stuff ?

A. Yes, sir.

Q. Not six-inch ? A. Not six-inch stuff.

Q. How long was it?

A. Twenty-four feet long.

Q. Carried water from the end of the ditch and

poured it into the barrel—no pressure on that?

A. No.

Q. As it ran into the barrel was was there an

overflow from the barrel? A. No.
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Q. AVhen the water was being used below, there

would be no ovei-flow'? A. No.

Q. If they were using the full force down in the

mine? A. Yes, sir.

Q. You used that water to keep down tlie gas

after a blast"? A. Yes, sir.

Q. When you were using it it would not overflow ?

A. It would at times.

Q. While they were using the water?

A. Yes, sir.

Q. If there was not much coming in it would not?

A. No.

Q. Where did the overflow go ?

A. Finally find its way down to Gold Creek.

Q. The overflow from the blacksmith-shop would

find its way down to Gold Creek ? A. Yes, sir.

Q. This water went through a three-inch pipe

outside measurement ?

A. Three-inch inside measurement.

Q. Are you positive ? A. Yes.

Q. Have you measured it? A. Yes, sir.

Q. When did you measure it?

A. AYhen I put it in.

Q. And it is three inches inside measurement?

A. Three inches inside.

Q. How far does it go down ?
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A. One hundred and eight feet. Then it is re-

duced.

Q. Then it is reduced to what size ?

A. Then it is reduced to two inches.

Q. And when it is reduced what is there at the

end? A. There is a nozzle at the end?

Q. It is reduced there from a three-inch to a two-

inch? A. Yes, sir.

Q. Then it is reduced from a two-inch to a one-

inch pipe ? A. No.

Q. Will you swear that from the intake of the

barrel to the nozzle that there is not two reductions

to that pipe ? A. I will.

Q. Only one reduction?

A. That is only one—only fI'om a three-inch to a

two-inch.

Q. What is there to stop it?

A. The nozzle is a reduction.

Q. Then, it is a fact that it is reduced?

A. It is not.

Q. Is the pipe simply left that way, or is a rubber

hose attached to it ?

A. We never used the rubber hose—that is in the

cross-cut, in the cross-cut there is—we used the water

in four or five places.
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Q. In 1902 you did not use the cross-cut?

A. In 1902 we did not use the tunnel.

Q. In 1902 you did not have the cross-cut ?

A. In 1903 we did not have the pipe any smaller

—

Q. You know in 1903 you did not use the nozzle

with the water? A. No.

Q. What did you use ?

A. We used a nozzle made of two-inch pipe with-

in three feet of the face—that was the kind of nozzle

we had.

Q. It was not a garden hose ?

A. We did not have any hose.

Q. It was not a garden hose nozzle that you peo-

ple used around there? A. No, sir.

Q. It was not a garden-hose nozzle ? A. No.

COURT.—I think we will suspend at this moment.

Court will take a recess until 1 :30.

May 9, 1907.

Court convened pursuant to adjournment at 1:30

P. M., and all parties being present as heretofore

the following proceedings were had and testimony

taken.

COURT.—Go ahead with this case, gentlemen.

ALIX NADEAU, a witness heretofore called and

duly sworn on behalf of defendant, being recalled

for further cross-examination, testified as follows:
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Q. (By Mr. ISRAEL.) About ^Yllen in 1903—

was the air-shaft and upraise in in 1903?

A. Yes, sir.

Q. What time in 1903 did they break surface ?

A. That was there in 1901.

Q. Was it there in 1901?

A. It was there before I w^ent there to work.

Q. Tlie air-shaft was there when you went there

in 1902? A. Yes, sir.

Q. Was the barrel there ?

A. No ; I put the barrel there myself.

Q. When? A. In 1903.

Q. What time?

A In May or April—early in the spring—I don't

remember.

Q. Then the water was used as you have de-

scribed in the tunnel for laying the gas after blast-

ing and was used down at the blacksmith-shop ?

A. Yes, sir.

Q. Was it used at the boarding-house in 1903 ?

A. In 1903 it was used in the old boarding-house.

Q. I want you to look at this map, Mr. Nadeau.

COURT.—Which map is that?

Q. Plaintiff's Exhibit No. 1. This is, as it is in-

tended to be, a rough diagram to show the relative
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position, the only thing being on scale and the actual

position of the Alexander tunnel and the exterior

boundaries of the claims—that is marked the Perse-

verance Placer—that is the A. P. mill, it is supposed

to rej)resent where the present stamp-mill stands,

above and to the right is what is marked the black-

smith-shop, further to the right from the blacksmith-

shop on the map, a large black spot marked new

boarding-house, below and still to the right and above

the junction of the two streams marked Gold Creek

and Ic}^ Gulch is a black spot marked old boarding-

house—which is supposed to be the old boarding-

house. Now, the square spot at the intersection of

the three straight double lines between H. and P.,

and across what is marked Main Lurvey Creek

—

that is supposed to represent the present flume of the

Perseverance Company—both from the North Fork

of the Lurve}^—that is H. and the intake upon the

main Lurvey at the dam is marked with a square

and then the flume here supposed to be the point

where the water before the building of the flume left

the old ditch and tumbled down the depressions and

into the canyon at the place called the little falls

—

do you understand the lay of the situation f The

black space marked Hile tunnel is supposed to be

the Hile tunnel, do you understand the situation?
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A. Yes, sir.

Q. That old boarding-lioiiSe is about how far

from the mouth of the Alexander tunnel?

A. Over twelve hundred feet I guess.

Q. How far is the new boarding-house from the

old boarding-house? A. About 100 feet.

Q. How far is the new boarding-house from the

blacksmith-shoj) and mouth of the Alexander tunnel ?

A. Two hundred and fifty or two hundred and

sixty feet.

Q. Vertical from the old boarding-house up to

the new boarding-house, how far is it?

A. I don't know.

Q. How much higher up the mountain-side is the

new boarding-house from the old boarding-house?

A. Three hundred feet.

Q. How much higher is the new boarding-house

than the mill?

A. Two hundred and fifty feet.

Q. How much higher is the mouth of the Alex-

ander tunnel than the new boarding-house ?

A. Seventy-five—about sixty feet.

Q. How do you get from the mill to the mouth

of the Alexander tunnel ?

A. There is a trail across there.

Q. Is the usual method of going up and down ?
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A. We got a hoist—tram.

Q. A tram hoist"? A. Yes, sir.

Q. The upper end of that tram hoist is where %

A. Up in the blacksmith-shop.

Q. Now, then, can you indicate with the use of

the places I have pointed out—the relative position

of things I have pointed out there—about where you

took the water to the old boarding-house and the

course where it was taken over to the new boarding-

house %

A. We took the w^ater up here somew^here above

—somewhere along the side of the fork here.

Q. That is the crusher-house about where the

mill is now? A. Somewhere in there.

Q. You took the water from there and carried it

over to the old boarding-house?

A. Yes, sir.

Q. Then you took it from there down the hill to

the old boarding-house a couple of himdred feet

—

fully 150 feet further down the hill?

A. Yes, sir.

Q. How did you take it to that point?

A. Gaspipe.

Q. How large a gaspipe ?

A. Three inch to start with.

Q. How was it at the lower end?



644 C. M. Thorndyke et al. vs.

(Testimony of Alix Nadeau.)

A. An inch.

Q. Reduced twice to the lower end?

A. Yes, sir.

Q. Took into the boarding-house for what pur-

pose?

A. Cooking, washing and general use around the

boarding-house.

Q. How did you start the intake?

A. With gaspipe. Had a dam.

Q. It went down from the overflow out of the

blacksmith-shop and overflow at the upraise and air-

shaft and from the spill of the old ditch that you

called the little falls and any seepage and rain water

coming down the side of the mountain—all that

water came down to that ditch and then you piped it

down to the boarding-house? A. Yes, sir.

Q. Kow, do you remember when it was that water

was taken into the old boarding-house?

A. In 1903.

Q. What time?

A. In the summer of 1903—I could not say what

time.

Q. Prior to that the water was taken out of Gold

Creek?

A. No ; out of the pipe we had in the compressor-

house.
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Q. Pipe from the compressor-house?

A. There was a compressor-house in operation.

Q. Operated by water? A. Yes, sir.

Q. That compressor-house was below where the

mill was built—lower down the flat ?

A. Yes, sir.

Q. The Perseverance had a pipe-line of water

from—a pipe headed up Gold Creek two or three

hundred feet—bringing the water down through a

twelve-inch pipe to this compressor-house to operate

the compressor?

A. Yes, I don't know—we supposed that j)ipe

was a fourteen-inch pipe that ran the compressor.

Q. Fourteen-inch pipe that ran the compressor?

A. Down at the bottom.

Q. And prior to 1903 there was a pipe-line from

the compressor-house to the old boarding-house ?

A. Yes, sir.

Q. You say in 1903 you had men clean the dam

and ditch? A. Yes, sir.

Q. What position did you occupy at that time ?

A. Foreman up there.

Q. What work did you cause to be done on the

dam and ditch in 1903?

A. Cleaned out the ditch and dam after a fall of

rain.

Q. When? A. Any time after a rain.
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Q. How often?

A. Every tinie it would come a big heavy rain.

Q. How often would that be?

A. I never kept track of it.

Q. How often then?

A. It rained pretty often.

Q. Every two or three days?

A. Yes, sir.

Q. What ditch are you talking about—the ditch

where the old dam was or down to the little ditch ?

A. The dam up at Lurvey.

Q. At the head of the old miners' ditch?

A. Yes, sir.

Q. The old miners' ditch where it spilled down

over the mountain? A. Down over the falls.

Q. That was the part of the ditch you took care

of? A. Yes, sir.

Q. Every time it rained 3^ou would have a man

go up and fix it? A. Yes, sir.

Q. Why?

A. The ditch would fill up .and we would have

to.

Q. And the dam would break out?

A. Sometimes.

Q. And you would have to replace it?

A. Yes, sir.

Q. Replace it with rock ? A. Yes, sir.
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Q. It is steep where that dam is?

A. Flat where the dam is built.

Q. Water runs over very swiftly?

A. Yes, sir.

Q. It is hard to make anything hold ?

A. Yes, sir, it is pretty hard.

Q. That is the reason you had to frequently re-

pair this dam? A. Yes, sir.

Q. And when the water came up high you would

have to repair it?

A. The dam would wash full of dirt.

Q. The ditch would wash full of dirt?

A. Yes, sir; and the dam, too.

Q. How many men did you send up there?

A. Two or three.

Q. How much dirt would they clean out?

A. Quite a lot.

Q. You had to go up there after every big rain?

A. Yes, sir.

Q. To keep it running over the little falls?

A. Yes, sir.

Q. Charley Pearce was superintendent at that

time? A. Yes, sir.

Q. He is one that would tell you to do those

things? A. Yes, sir.

Q. Order you to go up there and do that?
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A. Yes, sir.

Q. In 1904 the same condition of affairs existed

there? A. Yes, sir.

Q. The same as in 1903, no change?

A. No change.

Q. The same in 1904—yon used the dam and

ditch? A. Yes, sir.

Q. You also kept water enough running in that

little ditch to supply the boarding-house and the air-

shaft? A. Yes, sir.

Q. That is all the uses joii put the water to in

1903 and 1904? A. Yes, sir.

Q. You kept a sufficient sujDply for those three

uses? A. Yes, sir.

Q. As long as you had sufficient that was all you

was looking for?

A. At times it took all we could get.

Q. In 1905 you were foreman?

A. Yes, sir.

Q. Working in the mine? A. Yes, sir.

Q. In the tunnel?

Q. In 1904 and 1903 you were working in the

tunnel? A. Yes, sir.

Q. Pearce was superintendent?

A. Yes, sir.

Q. The same condition existed in 1905 until the

time Pearce quit? A. Yes, sir.
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Q. Pearce quit about the second of July?

A. Yes, sir.

Q. Mitchell came on the job?

A. Yes, sir.

Q. The same condition existed there until Mitchell

went up there to the head of the ditch and began

building the dam and flume ? A. Yes, sir.

Q. Stayed that way until that time?

Q. When Mitchell got up and started to build

that dam and flume, that was the first work during

the year 1905 that was done on this water, except to

use it as you had been using it all those years in the

blacksmith-shop, in the boarding-house and in the

air-shaft of the tunnel ? A. Yes, sir.

Q. And during that time, up to 1905 say, this wa-

ter was flowing over on the B. C. Fractional Placer?

A. On the Martin Lode.

Q. You don't know where the B. C. is, but you

did know where the Martin Lode was—then they

started to take the water out of the creek and build

the flume ? You saw that ? A.I did.

Q. You saw them at work there as early as June ?

A. I could not say—I never kept track of when

thej^ started.

Q. They worked here and got that water turned

out of the creek when Mitchell put you to work on

the creek to build the dam and start a flmne in 1905 ?
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A. We never took the water away from them that

I know of.

Q. You never did—you were up there—you built

a dam above—you are above them on that creek?

A. Yes, sir.

Q. And you assisted in building the dam and

flume that was built? A. Yes, sir.

Q. This dam and flume which are shown in de-

fendant's exhibits—look at Defendant's Exhibit No.

27, you recognize the flumes that are shown in that

picture? A. Yes, sir.

Q. You assisted on that work, didn't you?

A. I did.

Q. That was the work that Mitchell did there in

1905? A. In 1905.

Q. You went out there at the inception of the

work—at the beginning of that work?

A. Yes, sir.

Q. At that time these folks lower down the creek

had a dam put in? A. Here down below.

Q. They turned it out here below and ground

sluiced with it and ran the water over the ground at

that time? A. Yes, sir.

Q. Now, the first thing you did was to build an

ariel tram up the side of the mountain—up by the

little falls to get lumber up?

A. I think we packed lumber up first.
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Q. By hand first and tlien you ])uilt the dam?

A. Yes, sir.

Q. The first thing you did was to put the dam in

the creek ? A. Yes, sir, put a dam in the creek.

Q. You put that dam in by putting in heavy tim-

bers and cutting hitches in the side of the hill?

A. Twelve by twelve timbers—we drilled holes to

anchor the pieces here.

Q. They jow drilled and cut hitches above?

A. I put in one piece,

Q. Then you faced it in at right angles with the

water with two by twelves? A. Yes, sir.

Q. In order to get that water up and put it

through your new ditch jow made it higher?

A. We took the water at the same height that

was always.

Q. But it required the building of this dam to

get this water into it.

A. We put the new flume right at the intake of

that old one.

Q. You put this at a raise ?

A. Before that we had a wing-dam—we put this

straight across.

Q. So as to get it higher?

A. So as to get it right.
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Q. Before you put that dam in there was water

going passed the wing-dam and flowing down the

creek? A. At times.

Q. The east fork that was going on down to?

A. Some—that was going down furtlier.

Q. Then you put a dam in the East Lurvey and

picked that stream up to bring it across to the main

Lurvey? A. Yes, sir.

Q. All those 3^ears before that it had been tum-

bling on down and had not been coming in at the old

ditch from the East Lurvey?

A. Not that I know of—there had been a ditch

but not in my time.

Q. At your time there was not a drop going into

the Main Lurvey until you made the flume to the

East Lurvey around in 1905—that is true ?

A. Yes, sir.

Q. The East Lurvey Avas picked up and carried

off here at the time—at the end of the ditch—lDefore

you built the dam ? A. Yes, sir.

Q. As you completed the new dam and the flume

from the East Lurvey over to the junction—you then

started the new flume along the line of the old ancient

ditch—you followed the old ditch with the flume

practically? A. Yes, sir.

Q. You know where the Hile tunnel is?
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A. Yes, sir.

Q. You came over the lower end of the Hile tun-

nel—^there is an abrupt piece of ground there—that

the old ditch had come around—a place where it

spilled above the little falls where it spilled out

—

where the miners had carried it across to the other

side—you widened the flmiie—the old flume was gone

—until you reconstructed the new flume in 1905 ?

A. Yes, sir.

Q. When you constructed the new flume you car-

ried the water on the flume line of the old miner's

ditch from the point where you took it from the

creek down to your pipe and dow^n to the mill—that

is true ? A. Yes, sir.

Q. Now you noticed in doing that work that Gor-

man had made a rock-cut around over back of the

Hile tunnel with the intention of keeping off the old

ditch, but you did not follow the Gorman ditch, but

followed the old miners ' ditch ?

A. Yes, we followed the old miners' ditch.

Q. The old miners' ditch? A. Yes, sir.

Q. You came on down, you first constructed the

dam and flume—^the dam at where the old wing-dam

had been and the flume across to the East Lurvey

and put a sand-box in at the junction?

A. Yes, sir.
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Q, There was the relics of an old sand-box there

—you constructed it where the other was?

A. I could not sa}^ where there was a sand-box

there or not.

Q. It was so far gone that you could not tell

whether there was a sand-box there or nof?

A. I don't think there was an.y sand-box there.

Q. You constructed it along around to that point

where you took it to 3^our new ditch and new flume

which you followed in the old miners' ditch—3^ou

took it out with how large a pipe ?

A. A pen-stock—twenty-six inch pipe.

Q. You built a pen-stock and fastened a pipe to

it—that pipe was what size *?

A. Twenty-six inch.

Q. That was narrowed down—what was it nar-

rowed down to before you reached the mill?

A. A foot, something like that.

Q. Twelve inches ? From there you followed this

flume and dam j^ou came down the mountain-side

—

started at that pen-stock and came on down in this

pipe and dug a ditch?

A. Dug the ditch from the little falls.

Q. And then took a pipe and laid it in it?

A. Yes.

Q. Now, you dug that ditch along in Ser)tember?

A. Dug that ditch early in the summer.
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Q. The ground was frozen before you completed

the ditch—frozen ground %

A. The ditch was dug in June or July—^that was

when we dug it.

Q. Who dug it? A. Ficher.

Q. Who?

A. Fisher—he had charge of the digging of the

ditch.

Q. When in July was it dug?

A. It might be the middle of July.

Q. That is when you started the work on down at

the mill in July ? A. Yes, sir.

Q. Where did you start it from?

A. From the mill.

Q. At that time were you working on the mill?

A. We started from the crusher-house above the

mill.

Q. Did you start digging on the 15tli of July?

A. Somewhere about then, I could not say ex-

actly.

Q. It was later than that?

A. I don't think so. I know Fisher was working

in the mine and I had to take him out of the mine

and had him work there.

Q. That was in the month of July?

A. Yes, sir.
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Q. Have you a system of time keeping—what tlie

men are doing? A. Yes, sir.

Q. Don't 3'ou report to anyone the chiss of work

you have been doing? A. Yes, sir.

Q. How do you make that report '?

A. We kee]3 track of it in a book.

Q. Who do you report to?

A. Mr. Ai'gyle is up there now.

Q. Who did 3'ou turn that tmie in to in July,

1905?

A. Turned my time in to Mr. Mitchell. The

bookkeeper there was McCulver.

Q. Did Mr. Mitchell keep a set of books there of

what was going on in the mine ?

A. Kept a time-book.

Q. Did 3'ou carry a time-book? A. I did.

Q. That time-book shows in what capacity each

man is working each day? A. Yes, sir.

Q. Shows whether a man is running a machine

in the tunnel or in the drift, and it shows on your

book just what the man is doing? A. Yes, sir.

Q. If a man is making anything it shows what he

is making? A. Yes, sir.

Q. If a man is digging a ditch it shows that he is

digging the ditch—it is charged up to the separate

part of the work? A. Yes, sir.
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Q. That is the boolvkeeper's work?

A. Yes, sir.

Q. You turn in the time every night?

A. Every night or nearly every night.

Q. Suppose the superintendent said to you,

Nadeau take five men to-morrow and go to such a

point and run an adit forty feet, and you would take

the five man and go to the adit the next day, would

you? A. Yes, sir.

Q. And you would make a note of what those five

men were working at on that date?

A. Yes, sir.

Q. And you would report that to the bookeeper

or superintendent? A. One or the other.

Q. Then it would be carried on the books that

those particular five men had done this particular

work? A. Yes, sir.

Q. You say you put men at work in the middle of

July to do this work ?

A. I sent Fisher, who was at work in the mine.

Q. What was he to do ?

A. He was to take charge of that work.

Q. How many men did he take ?

A. He got his own men—he was working for

Hendy.

Q. He Avas not working for the Perseverance peo-

ple ? A. No.
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Q. You did not have any line on his time ?

A. No.

Q. You keep no books for him? A. No.

Q. You did not pay rtlj attention to what he was

doing except as you saw it when you passed by?

A. No.

Q. What was his name*? A. Quint Fisher.

Q. Is there a trail leading over the mountain near

the old Lurvey ditch passing anywhere near where

Quint Fisher dug this ditch?

A. There is a trail going up by the pipe-line.

Q. Now, going up and down the Lurvey along the

mouth of the Alexander tunnel over and past the

Alexander and the site of the new mill, is there any

trail going on up—working on up to the Lurvey pass

up to this little falls ?

A. There is an old pack trail say between—no, at

the mouth of the tunnel.

Q. That is a pack trail?

A. Over the hog back of the tunnel.

Q. You know what I mean.

A. To the left of it?

Q. That is a pack trail? A. Yes, sir.

Q. Jackass Gulch—ithe pack trail crosses that':

A. It crosses here too.

Q. The trail went up Jackass Gulch?
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A. Yes, sir.

Q. Going up that wa}', could anybody see tlie

ditch and ditch-line that was being dug by Fisher

going from the new mill up toward the little falls ?

A. Could if the}^ looked.

Q. They could see the ditch coming up?

A. Yes, sir.

Q. What is the character of the country" riglit be-

hind the new mill? A. Lots of brush.

Q. Is it precipitous and nearly vertical?

A. It is pretty steep.

Q. About what is the angle ?

A. I could not say.

Q. It is so steep that you have to go from the

site of the new mill to the mouth of the tunnel with

a tram—a cable tramway?

A. You can walk up.

Q. You can walk up? A. Yes, sir.

Q, Look at this picture—it is defendant's iden-

tification No. 29—does that show the new mill?

A. Yes, sir, that is the mill.

Q. Just put a cross—a small cross with a circle

on the left of the mill—that is the mill ?

A. Yes, sir.

Q. Xow that point where the cross is, that is

the new mill—now the side lines from this new mill

was to reach up to this point, wasn't it?
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A. This is the boarding-house here.

Q. Up there on the other side of thait?

A. Yes, sir.

Q. The boarding-house, mark that letter One.

Q. Now, to the left from the mill and boarding-

house where the pipe-line was, give us about what

distance that was?

A. Two or three hundred feet—250 feet.

Q. And the distance is that not more than 300

feet? A. About that.

Q. Raises about 800 or 1000 feet?

A. Yes, sir.

Q. Is Jackass Gulch shown on this picture?

A. No; yes, it does too.

Q. What is the powder-house up there where

that mark 2 is it? A. Yes.

Q. This is Jackass Gulch, the stream which

passes the powder-house ? A. Yes, sir.

Q. And this is where the trail went up across

back of the Alexander tunnel? A. Yes, sir.

Q. And this water on here flowed out of the

Lurvey? A. Yes, sir.

Q. Up above?

A. We called it the little falls, the water came

out of that old ditch.

Q. This is the old ditch?
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A. That is the flume.

Q. That is the flume 3^ou put in there in 1903,

and that is what you call the little falls'?

A. Yes, sir.

Q. The spill of that old ditch?

A. Yes, sir.

Q. Then it came on down Jackass Gulch *?

A. Yes, sir.

Q. As it came on down Jackass Gulch you

ditched it with lateral ditches to bring it on down

here? A. Yes, sir.

Q. Now, we have got the situation. Now look

—how much of the ditch for the pipe-line was run

in July from the mill up toward the direction of the

new boarding-house ?

A. Toward the new boarding-house?

Q. The direction of the little falls?

A. The water was not in the new boarding-house.

Q. You say Fisher started in the middle or latter

part of July to dig this ditch?

A. He took charge of the men for Hendy in July.

Q. And dug the ditch from the millsite up towards

where ?

A. Up to where we were going to run the water

from the pen-stock.

Q. Up where you were going to put the pen-

stock in the ditch? A. Yes, sir.
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Q. How much do you know lie dug in Julj^?

A. I don't know.

Q. Do you know lie dug any?

A. I know lie dug some.

Q. Can you give any idea—approximately how

much he dug'? A. No, I could not.

Q. Well, with the exception of that, then, there

was no more ditch dug than up to the new flume and

pen-stock was completed, and then you dug the rest

of the ditch in frozen ground"?

A. We had the water—we had the pipe in before

the ground was frozen—carried it up as far as Jack-

ass draw.

Q. Up as far as Jackass draw you had the pipe

in before September—getting up that far }^ou fin-

ished the rest of it in September?

A. I don't know when it was finished.

Q. You don't know anything about it.

A. Now, if the Court will allow me one moment.

That is all.

Redirect Examination.

Q. (By Mr. WINN.) Now, Mr. Nadeau, I will

show you a photograph which the defendants intro-

duced in evidence. Defendant's Exhibit No. 5, being

a photograph to which Mr. McFarland's attention

was called, and ask you if you can point out to the
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Court this ditch or flume as it left the mill and pro-

ceeded on up the hill—look that over and see if you

point out the pipe-line?

A. Where it left the mill?

Q. Can 3"ou see any ditch or flume, and if so

point it out to the Court.

A. Here is the pipe-line.

Q. Do you see it there?

A. Right down in there—on that side of the mill

to the left of the mill as you look at the picture.

Right up along the side of that dump there.

Q. What is this large house standing on the brow

of the bill, I think to the left of the mill?

A. That is the crusher-house.

Q. What is this house up here?

A. The boarding-house.

COURT.—What is that to the left of the boarding-

house? A. The dump.

Q. Where is the tunnel?

A. You see that flat—it goes right into the moim-

tain.

COURT.—That is the Alexander tunnel.

A. That is the Alexander tunnel.

Q. Counsel asked you whether or not Mr, Pearce

would send you up to clean out the ditch during the
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time he was superintendent—how often would you

go up there and clean out the ditch?

A. I would go up there every time the water

would run short. Mr. Pearce did not have to tell me

every time. If the water was not coming I would

go up there and open it up.

Q. I will ask you if at any time you were using

the water for the boarding-house and tunnel and

blacksmith-shop that you have described in your tes-

timony it v\^ould take all of the water from the I^ir-

ve}^ ?

A. It would at different times when it did not

rain or snow.

Q. Now, if you will explain to the Court in a few

Avords how the water, when and how many months

of the 3^ear the water flows in that creek?

A. If the rain did come in a big rush and a few

hot sunny days, there would be a flood, and it would

not take very long for the snow to go off.

Q. Is there any tune when the water is low?

A. There are times in the summer when the water

is very low. Right now if we did not have the Lur-

vey Creek water we would not have enough for the

boarding-house.

Q. I am speaking of Lurvey, not Gold Creek?

A. Yes, sir.



The Alaska Perseverance Mining Company. 665

(Testimony of Alix Nadeau.)

Q. How is the water of Lurvey Creek now—high

or low? A. Very low.

Q. Are 3^011 using all the water that is in Lurvey

Creek?

A. Pretty near all. We have got all turned

through that is coming.

Q. You turn all over in the flume and ditch that is

coming? A. Yes, sir.

Q. Now, Mr. Nadeau, do you remember in the

year 1905 of an injunction being sued out in this

couii; by the Jualpa company against the Persever-

ance company concerning this Lurvey Creek water?

A. I remember something. I remember the men

being stopped digging the ditch.

Q. You don't remember the date when this in-

junction was served? A. No.

Q. Do you know what was being done in regard

to the digging of the ditch and laying the pipe-line

at the time you were served with that injunction?

Mr. ISRAEL.—We object to that—he don't know

an}i;hing about the injunction.

COURT.—It is just to fix the date when they were

working up there.

Mr. ISRAEL.—Just to fix the date we have no

objection to that.

A. I don't remember the date.
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Q. Do }'ou know where you were working—the

Hendy people were working at the time this injunc-

tion was served?

A. Working between the crusher-house and Jack-

ass Gulch.

Q. Going across the trail, were they*?

A. Yes, sir.

Q. Now, I will ask you to look—who was doing

the work of building this mill and completing this

water-pijDe line and excavating for the ditch? Was

it the Perseverance company or the Joshua Hendy

company?

Mr. ISRAEL.—If you know of your own knowl-

edge.

Q. That is in 1905?

A. It was the Hendy people.

Q. Did you have anything to do with the keep-

ing of the time, in 1905, of the men who were work-

ing on the flume and ditch-line ?

A. I did not.

Q. Now, in examining this exhibit. Defendant's

Exhibit No. 5, I made a mistake in asking you a

question, Mr. Nadeau, and I will ask you if, looking

at that photograph, that the pipe-line ran left of the

mill; I made a mistake, it is the crusher-house—it

ran left of the crusher-house instead of the mill?
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A. Going up tlie liill it ran to the left of the

erusher-hoiise instead of the mill.

That is all.

Eecross-examination.

Q. (By Mr. ISRAEL.) , Why didn't you correct

it a minute ago—you know where the line runs don't

you?

A. When I said the mill I understood it by the

figure on the house.

Q. Do you know when tliat picture was taken ?

A. I do not.

Q. You completed the foundation for the mill in

the fall of 1905?

A. No, it was not completed.

Q. How long was it in being completed?

A. Quite a while—there was work done on it in

1906 in the spring.

Q. The}' had not excavated the site for the mill-

site ?

A. They had an excavation in the side of the

mountain, yes, sir.

Q. It was necessary for the people to excavate

in the side of the mountain and carry the water off

—

turn the seepage—the rain and surface water of

—

keep it from washing out this other work?

A. Yes, sir.
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Q. They did dig such a ditch?

A. I don't know.

Q. They graded the ditch as it is shown there %

A. A little past the flmne there to carr^^ the water

off.

Q. And they kept pushing it up toward the

crusher-house as they dug in the bank for the exca-

vation for that part down there?

A. Not that I remember.

Q. Didn 't have any ditch there to catch the water ?

A. They passed the flume—there is the creek and

no—they had a flume that crossed that—that flmne

is not there now,

Q. They did not dig any ditch there?

A. No.

Q. You worked there?

A. I never was on the ditch line.

Q. You told counsel that it ran between the tun-

nel and the mill? A. Yes, sir.

Q. And you told him v-^,>, could not tell how much

of the ditch was dug?

Mr. WINN.—Object to that.

Q. You say 3'Ou take all the water of Lurvey to

supply the boarding-house ; now, Lurvey Creek where

the flumes are is yet in the frozen fastness of winter,

is it not?
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A. The water has not commenced to run—water

lias been going through all winter.

(J. It is now in the frozep fastness of winter

—

very little water running.

A. There is very little water making now.

Q. The water is not making much yet—the sea-

son is not advanced far enough yet?

A. No.

Q. The flumes are filled up with gravel?

A. No, the flumes are clean now.

Q. Now, the water to the boarding-house and to

the blacksmith-shop still comes there in the same

method by ditch and pipes and it did in 1903 and 190-1

and 1905?

A. The pipe what is in there was put in in 1905.

Q. Well, the water carried to the boarding-house

and blacksmith-shop is taken out the wa}^ it was in

1903 and 1904?

A. Comes from the flume above.

Q. Now comes through that flume?

A. Runs through the flume.

Q. From Lurvey there is no spill here ?

A. Yes, sir, up there at the top of the little falls

up there there is a penstock and that is run through

the boarding-house.

Q. Same iDipe? A. Same pipe.
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Q. The same pipe that goes down to the mill, the

twelve-inch pipe?

A. There is another pipe coming to the boarding-

house.

Q. What is that—I say there is a—the water that

goes to the boarding-house—there is no spill there

now?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial.

COURT.—Overruled.

Q. There is a cut to the flume ?

A. On the ditch to the little falls.

Q. Where the ditch is. Mitchell dug a flume

—

that is now at the place where the water used to spill

out over the falls—the little falls ?

A. Yes, sir.

Q. And that cut is open?

A. Yes, sir, to run water to the boarding-house.

Q. The water is spilled out of the cut at the point

where it used to spill out of the broken ditch?

A. Yes, sir.

Q. Comes dovra in the same old way?

A. Yes, sir.

Q. And you are picking it up in the same old way

and talking it over at the boarding-house?



The Alaska Perseverance Mining Company. 671

(Testimony of John Lockhart.)

A. Yes, sir.

That is all.

JOHN LOCKHART, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows:

Direct Examination.

Q. (By Mr. WINN.) You live in Juneau'?

A. Yes, sir.

Q. You are now the city marshal of Juneau ?

A. Yes, sir.

Q. I will ask you if you have ever been in Silver

Bow Basin and over the property ow^ned by the Per-

severance Mining Company? A. Yes, sir.

Q. I will ask you if you had any connection with

the Joshua Hendy Companv in 1905?

A. I did.

Q. What were you doing?

A. I w^as grading oif for those buildings and \n\i-

ting in the foundation.

Q. When you say you were grading off for those

buildings what buildings do you have reference to?

A. Well, the bunk-house first, and then the com-

pressor and crusher—blasting for the crusher and

after that on the millsite.

Q. The millsite? What time did you commence

work for that company on this claim you speak of?
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A. I think about the 25th of May.

Q. And you worked up to about what time ?

A. Until about the 15th of July. About hov/

many men were working along during that time at

this work you speak of—Mr. Lockhart, approxi-

mately on this work?

A. Well, Hendy had there I judge—well, I would

say about twenty.

COURT.—Let me understand when that work was

connnenced.

A. I commenced about the 25th of May.

Q. You commenced work on what when .you first

went up there?

A. The first work—I w^ent to work—the first

work was to fix up a little bunk-house for the men

—

that old building, the old building was not used

—

the bunk-house used that for the Hendy men.

Q. What did 3^ou do after that—that did not take

you long?

A. I then went to the bunk-house—cleared away

and dug out and fixed the foundation for the bunk-

house.

Q. You don't know how many men the Perse-

verance Company had working u]> there?

A. No.

Q. You was not working for that company?
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A. No.

Q. You Avere working on a contract for the Joshua

Hendy Company? A. Yes, sir.

Q. I will ask j^ou if there was any pipe-line or

fiume-line sur\^eyed out?

A. There was a line surveyed out from the top

coming down to the millsite by the crusher and on

up over east of the dump—I call it east, it is toward

Lurvey Creek.

Q. It would be to the left of the crusher-house as

you go up the hill ?

A. Yes, sir, as you go up the hill.

Q. Who w^as doing the work?

A. Our agent.

Q. Cooley? A. Yes.

Q. I will ask you if there was any work done on

that line Vvdiile you were there?

A. Yes, I had men clearing the right of way.

COURT.—When?
A. That was along in June sometime, I cannot say

what time v^e cleared that all oif . We cleared the

millsite—all the brus^h around—all through there and

cut a line clear on up through the line for the pipe-

line.

Q. You cleared off the pi]3e-line?

A. Yes, sir.
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Q. You know afterwards that the line was cleared

what it was for ?

A. That is what they said it was for.

Q. Have you been up there since then ?

A, No, not there.

Q. Now, I will ask you when you left there on

the 15th or 16th of July, at what stage of construc-

tion was the new boarding-house '^

A. Was in the new boarding-house—moved in.

Q. They moved in before you left"?

A. Yes, sir.

Q. What about the foundation of the mill—how

far along was that?

A. We were working about fifteen men—when I

left we had quite a spot stripped off, graded off, and

built the retaining wall below to hold the upper wall

up.

Q. Was this work going on at the time you were

there? A. Yes, sir.

Q. You had from fifteen to twenty men working

there all the time?

Q. In what cai^acity were you working there at

that time?

A. I was foreman for Mr. Berry, for Mr. Hendy,

Mr. Berry was in charge.

That is all.
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Cross-examination

Q. (By Mr. HELLENTHAL.) You were work-

ing for the Joshua Hendy Company?

A. Yes, sir.

Q. You did not have anything to do with the Per-

severance Company? A. Not a thing.

Q. When did you say you commenced work?

A. I think about the 25th of Ma.y—somewhere

along there, as near as I can recollect.

Q. Did you mean that you had twenty men there

all the time?

A. Not at the first—the first few days.

Q. You gradually increased your force?

A. We had no room for them down in the bunk-

house until we got the new building.

Q. Gradually increased your force until you had

probably twenty men ?

A. Probably more than that

—

Q. They were working at different places ?

A. At the bunk-house—some were working on

the mill—we had not started on the mill.

Q. Not started on the mill?

A. Just commenced grading for the mill.

Q. Didn't you work at different points

?

A. They were—they got past the bunk-house

foundation; we put in the foundation before the ear-
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penters commenced on the building ; we laid the foun-

dation.

Q. Now, in about some time in June—we will say

Mr. Hendy—Mr. Cooley was here 1

A. Engineer for him.

Q. Hendy engineer? A. Yes, sir.

Q. He ran the preliminary line up the hill?

A. I think he did.

Q. Do you remember what time that was in June ?

A. I do not—I could not recollect what time it

was. He was surveying different places—getting the

level for the crusher, and compressor—those two

places and from that I went down on the millsite.

Q. Are you sure that this surveying may not have

been in July? A. Yes, sir; it was in June.

Q. What was the first work done?

A. The first work was fixing that old building

down the hill for the men to sleep in.

Q. The old bunk-house?

A. The old building—put in bunks.

Q. • How long did that take?

A. Well, a day or so.

Q. Then what did you do?

A. Went up to the bunk-house and cleared the

brush awa}^ and commenced grading for the bunk-

house.
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Q. How long did that take you ?

A. I guess I must have been there probably ten

days.

Q. What was the next thing you did ?

A. Went to the rock-(!rusher and compressor.

Q. Cleared away the brush for that? -

A. Yes, and graded it.

Q. How long did that take you?

A. I could not tell 3^ou.

Q. Approximately, I mean?

A. I could not say just how long—or how many

days.

Q. Ten days would you think ?

A. I don't know whether that long or not, ])ut

from there we went to the millsite.

Q. That was the last work you did, commenced

work on the mill?

A. Yes, sir, I was there until the 15th.

Q. When did .you grade for the compressor?

A. After I left the bunk-house.

Q. All this grading had been done before you com-

menced grading for the mill ? A. Yes, sir.

Q. When was the millsite surveyed—before you

started to grade for the millsite ?

A. I could not say when it was; the old survey

was there when I went there.
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Q. Didn't Joshua Hendy make a survey?

A. He was there—I think he did—we had a level

to start to grade on.

Q. You don't remember when that survey was

made? A. I don't know what time.

Q. You don't know what month?

A. It was in June.

Q. When did he survey for the compressor?

A. In June, I think it was.

Q. When did he survey for the bunk-house?

A. Before and about that time.

Q. How long did you work on the bunk-house ?

A. I could not say how many days we worked

—

ten days.

Q. How long—approximately?

A. Possibly ten days.

Q. How large a place was it?

A. I could not say it was a small place.

Q. That was all before you went down to the

millsite? A. Yes, sir.

Q. What did you do with the flume after it was

surveyed? A. Cut out the right of way.

Q. Mark where it was surveyed ?

A. Yes, sir.

Q. That was before you left in the middle of

July?
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A. Before I left—that was in June when I cut

that out.

Q. That was the condition it was in when you left

in the middle of July—nothing had been done ?

A. Yes, sir; nothing had been done,

Q. Did you say you knew where the present pipe-

line of the Perseverance Company is—do 3^ou know

where the present pipe-line of the Perseverance

Company is ? A. I do not.

Q. You don't know whether this line that was

surveyed out is the one the}^ used or not ?

A. I have not been there.

Q. Where did you say it was?

A. It came down close to the compressor and rock-

crusher-house—right down over the hill.

Q. From what point on the hill?

A. East of the dump toward Lurvey.

Q. Immediately to the left of the dump ?

A. To the left of the dump and do^vn right close

to the rock-crusher and compressor is—that is where

we cut the right of way up there.

Q. Mr. Rudde was the man that was up there

—

what did 3"ou call him—at that time %

A. He was up there—I don't know whether he

was the Hendy man or not—I know he was up there.

Q. He helped—was that your best recollection %
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A. I don't know whether Mr. Eudcle was there at

that time or not.

Q. Do you know where the upper part of the

Perseverance placer isV A. No, I don't.

Q. The best that you can describe it is that it ran

over immediately east of the dump %

A. Eight up the hill irom the compressor to the

east and left of the diunp.

Q. When did you mo^^e into the new boarding-

house? A. In July.

Q. When in July %

A. I could not say the date.

Q. Before you left % A. Yes, sir.

Q. How long?

A. Well, we must have been in there a week or

ten days before I left, as near as I can remember.

Q. When was it that you say you moved from the

old boarding-house into the new house?

A. In July.

A. I had room—I could tell you how many bunks

I had.

Q. How many?

A. I had room for eighteen men besides

—

Q. Before moving into the new bunk-house you

did not have more than eighteen men?
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A, I had ten carpenters living in a tent and two

OY three that lived in another tent.

Q. The carpenters lived in a tent?

A. About twenty men, as near as I can remember.

That is all.

Redirect Examination.

Q. (By Mr. WINN.) Did these men—be-

tween fifteen and twenty men—did that include the

carpenters who were working on the buildings?

A. Yes, there w^ere three carpenters.

Q. You included them in that number?

A. That made about twenty men that I had

.

That is all.

Recross-examination.

Qi (By Mr. HELLENTHAL.) Tlijese twenty

men did not work on one job—these men did not work

all on one thing? A. No.

Q. They were not down on the ditch?

A. I had them at different places.

That is all.

COURT.—I might say to counsel that I am pretty

well familiar with these locations.
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THOMAS FOSTER, a witness called on behalf of

the defendant, having been first duly sworn, testified

as follows:

Direct Examination.

Q. (By Mr. WINN.) Your name is Thomas

Foster and you live in the town of Juneau ?

A. Yes, sir.

Q. How long have you lived there?

A. Five years.

Q. I will ask you if you have ever been up in

Silver Bow Basin about the Perseverance Mining

Company's property? A. I have.

Q. Were you up there some time in the summer of

1902 and 1903? A. Yes, sir.

Q. When was that—about what time ?

A. In 1903.

Q. Do you know Alix Nadou?

A. I do.

• Q. Did you see Alix Nadou there at that time ?

A. I did.

Q. What season of the year was it?

A. Late in the fall—heavy snow on the ground at

the time.

Q. What was Nadou doing?

A. When I first saw him he was in the ditch or

creek shoveling sluff out.

Q. AVhat creek was that?
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A. 1 don't know the name of it.

Q. Have you been up there since the Persever-

ance Company put in its flume or ditch?

A. I have not.

Q. What else did you see him do up there at

that time?

A. I believe that is all I ever saw.

Q. Did you see any ditch there?

A. Yes, sir.

Q. Did you see him working—what was he do-

ing in the ditch?

A. Shoveling slush out.

Q. Did that ditch lead to the creek ?

A. I thought you said creek.

Q. You use the term creek the same as ditch?

A. Yes, sir.

Q. He was shoveling snow out ?

A. Yes, sir.

That is all.

Cross-examination.

Q. (By Mr. ISRAEL.) Do you know where the

mouth of the Alexander tunnel is ?

A. I don't know it by name.

Q. You know where the mouth of the tunnel is?

A. I have seen the tunenl there.

Q. Do you know where there is an air-shaft ?
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A. I never noticed any.

Q. You know where the old boarding-house on

the Lurvey was? A. Yes, sir.

Q. How far up above that old house was that

ditch that you speak of?

A. I could not say as to the distance.

Q. About how far?

A. AVell, I am not in a position to state how far.

Q. Can you approximate it?

A. I don't know as I can—the trail I went up

was zig zag there—I don't know how it would be on

a line.

Q. Did you have to cross a ditch ?

A. No ; the ditch was in the basin above the Per-

severance.

Q. Do you know where Lurvey Creek is ?

A. Not by that name.

Q. Do you know any creek?

A. Only this creek I speak of. I don't know the

name.

COURT.—This witness don't understand to seem

to know anything about it.

Mr. ISRAEL.—I wanted to find out if it was the

lateral ditches or the intake

—
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COURT.—I would not place very much depend-

ence upon what he says. He does not seem to know

much about it.

Mr. ISRAEL.—I will pass the witness.

GEORGE BOWLIS, a witness called on behalf

of the defendant, after having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. WINN.)

Q. Your name is George BoAvlis—how old are

you ? A. Twenty-seven.

Q. How long have you lived in and about

Juneau? A. Twenty-five years.

Q. You know where the P-erseverance Alining

Company is up in Silver Bow^ Basin?

A. Yes, sir.

Q. Do you know Mr. Mitchell?

A. I know him by sight.

Q. Mr. Mitchell is superintendent—did you ever

work for the Perseverance Company either at the

mill or millsite or on the property, George*?

A. Yes, sir.

Q. When was that? A. In 1905.

Q. Were you working under Mr. Pearce up

there before Mr. Pearce quit? A. No, sir.
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Q. You was working under Mitchell after he

went up there ^ A. Yes, sir.

Q. What did you do in .1905 ?

A. Put in the hoist—constructing the mill.

Q. You worked the hoist used in constructing the

mill? A. Yes, sir.

Q. About what time did you commence working

on the hoist?

A. I don't know exactly. Sometime in June or

July—the latter part of June—somewhere around

there.

Q. How long did you work there in 1905 ?

A. Until the 4th of November.

Q. Do you know Mr. McFc^rland and Mr. Thorn-

dyke ? A. I know them hy sight.

Q. Did you see either of them up there in 1905

while you were ^vorking on the hoist and millsite ?

A. I saw them pass there.

Q. Did you see what they were doing up there in

1905?

A. Well, they were \\'orking: around the creek

there around below the falL- fixinj^ some boxes.

Q. You saw them there on what they claim to be

their ground fixing some boxas— what else ?

A. Stringing boxes across and sluicing—divert-

ing the water around there and one thing and an-

other.
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Q. Could you see them from where you were

working? A. Yes, sir.

Q. About how many men, George, were working

in and around the millsite with you at that time and

clearing off the right of way and the other buildings ?

A. There must have been forty or fifty men; I

am not sure.

Q. Did you ever go over to the place where Mc-

Farland and Thorndyke were?

A. I went past there a few times.

Q. What did they have there ?

A. Two or three lengths of hydraulic pipe, I

think some sluice-boxes and a few tools.

Q. Now, did you work for the Perseverance

Company any time during 1906 ?

A. Yes, sir.

Q; What did you do up there then?

A. Doing the same as I did before.

Q. Do you know anything about any work being

done on the construction of any ditch line in 1905

and 1906 ? A. Around the grade ?

Q. Yes.

A. I think there was some work going on there

digging a ditch for the pipe-line.

Q. You did not work on that yourself %

A. No, sir.
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Q. AVliat work did you say you did in 1906?

A. Hoisted lumber with the hoist.

Q. You were working at the hoist while you were

there? A. Yes, sir; most of the time.

Q. Was there any hydraulicking going on down

to the millsite, the water being used there for any

purj)ose in 1905 or 1906 by the Perseverance Com-

pany ?

A. I think the}^ were using it down there for

sluicing off some dirt.

Q. What did they have—did they have a pipe-

line and nozzle and how was they using the .water?

A. They had a giant set up connected with the

pipe-line set right there near the crusher-house with

a four-inch nozzle.

Q. Do you know where that water was brought

from ?

A. They told me it came from the Lurvey diver-

sion in 1905, bringing it down from Lurvey Creek.

I think that water was brought from Lurvey Creek.

That is all.

Cross-examination.

Q. (By Mr. ISRAEL.) You are speaking of

1906? A. Yes, sir.

Q. You was not in the country in 1895?

A. I did not say in 1895—in 1905.
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Q. When was it there was sixty men at work

—

what month ? A. I think in July.

Q. Prior to or before the comj)letion of the new

boarding-house ?

A. The boarding-house was already built.

Q. The new Ijoarding-house was built when you

went up there ? A.I think it was.

Q. The men were not staying in it?

A. I think they had a few men in it.

Q. And .you think at that time there were sixty

men at work on the creek ?

A. I could not be positive about sixty—somewhere

around there.

Q. About fifty or sixty men? A. Yes, sir.

That is all.

U. BENETTI, a witness called on behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. WINN.) Are you acquainted with

Mr. Mitchell, the superintendent of the Perseverance

mines ? A. Yes, sir.

Q. Do you know where the Perseverance Com-

pany's property is in Sih-er Bow Basin?

A. Yes, sir.

Q. Have you worked up there?
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A. Yes, sir.

Q. During what years?

A. First trip as blacksmith helper.

Q. What time was that? A. 1902.

Q. You were working in the blacksmith-shop?

A. Yes, sir.

Q. Did you have any water in the blacksmith-

shop? A. Yes, sir.

Q. Do you know where that water came from ?

A. Yes, sir; the Lurve}" basin.

Q. Lurvey basin ? A. Yes, sir.

Q. How was that brought in?

A. From the dam and flume brought into the

blacksmith-shoj).

Q. Did you ever see the dam there on Lurvey

Creek? A. Yes, sir.

Q. When did you see that? A. 1903.

Q. 1903? A. I mean the dam above.

Q. You mean the dam in Lurvey Creek?

A. Yes, sir.

Q. You saw the dam in there in 1903 ?

A. Yes, sir.

Q. How often were you up there where the dam

was in 1903?

A. One day the foreman took me up with men

and we went up there, worked all day, and after sup-
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per sent me up with three men, making four, and we

had to go down further and get some ro(;k to make

the flume and kind of bank up on the main ditch

—

have the two shovels and clean all the way.

Q. You went up there? A. After supper.

Q. You went up there with these three men and

cleaned out the ditch ? A. Yes, sir.

Q. Where was the ditch?

A. Start from the dam and came over the falls.

Q. What was the ditch used for?

A. To bring the water down.

Q. Bring the water down through where ?

A. Through the flume.

Q. Did you and these men clean out the ditch in

1903? A. Yes, sir.

Q. Who was it sent you up there?

A. No, Alix Nadou—the foreman at the time.

Q. When did you go up there again and see that

ditch in 1903 ? Was you up there any more ?

A. Yes, I had been up there several times.

Q. In 1903? A. Yes, sir.

Q. How was it kept—was it kept clean or filled

up ? A. Cleaned out—^liept it going all the time.

Q. Did you Avork up there in 1904 any?

A. Yes, sir.

Q. AVhat time in 1904?
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A. I started to work there in 1902—sixth July

—

and I quit 1904—11th December. I work there two

years and half.

Q. You were nearly steady through the year.

Do you know of anything being done with the ditch

in 1904? A. Yes, in 1904?

Q. Yes, in 1904?

A. Yes, sir.

Q. What was done—did you do any work on the

ditch? A. Little while—not much.

Q. Was there water running through the ditch ?

A. Water running all the time.

Q. What use was made of it ?

A. It was part in the shop and in the mining blast.

Q. Part to the mill and air-shaft?

A. This water run all time.

Q. W^here did you get the water for the boarding-

house and blacksmith-shop in 1903 and 1904 ?

A. We use that water.

Q. Was there any dam in the creek in 1904 ?

A. Yes, sir.

Q. Do you know where the Perseverance Com-

pany has put in a new dam and ditch in the creek

now?

A. Yes, I have been up there.

Q. Where was the dam in 1903 and 1904 in refer-

ence to the new dam as put in—is it in the same place ?
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A. That I could not say exactly because I have

been away little time away past by I could not say.

Q. Is it near it ?

A. It is near where the first dam; I seen there

the cut on this side.

Q. Then you quit work in 1904 and not worked

for the company since.

A. Only two years and a half—t^venty-nine

months and two days. I start in July 1902, and I

quit in 1904, 11th December, and I went below and

remained all time.

That is all.

Cross-examination.

Q. (By Mr. HELLENTHAL.) You are a black-

smith ? A. No, sir ; blacksmith helper.

Q. How long had you been at that business ?

A. I worked there, I think, about three months

—

put me in the mine after that because there was no

necessary to have helper. I went to work in mine.

Q. In 1903 were you blacksmith helper part of the

time? A. Yes, sir.

Q. They were using some of the water from the

upper ditch in the blacksmith-shop at that time?

A. Yes, sir.

Q. How much water was they using—just to tem-

per the drills?
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A. Just to temper the drills in 1903 ?

Q. Yes.

A. Used in the mine, to.

Q. In the blacksmith-shop ?

A. It was used in the blacksmith-shop.

Q. Just for tempering drills? A. Yes, sir.

Q. Xow, in 1904, were you in the blacksmith-shop

at tha time—in 1904 did you work in the blacksmith-

shop, do you remember? A. I remember.

Q. Don't you remember? A. I remember.

COURT.—Answer promptly. He asked if you

worked in the blacksmith-shop in 1904. Do you re-

member whether you did or not.

A. No, I did not work in the shop that summer.

I was working in the shaft.

Q. Wliile you were Avorkin^ there in 1903 you

went up after supper up to the upper ditch above the

forks?

A. Yes, sir.

Q
A
Q
A

Q
A

Q

You found an old dam there?

Yes, sir.

It was an old brush dam pretty well worn out ?

Yes, sir.

There was still a little left in the creek?

Yes, sir.

You could see that there had been a dam there ?
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A. Yes, sir

Q. You found there an old ditch- didn't you?

A. Yes, sir.

Q. The ditch was pretty well filled up ?

A. Yes' sir.

Q. Then you cleaned it out ? A. Yes, sir.

Q. You needed a little water in the blacksmith-

shop

—

A. Boss appoint a man for to go around around

here and keep the water partly work in the shop

and partly in the raise, and we go up and clean it out.

,Q. You need some water in the drift and the

trouble was with floods?

A. Yes, to get the water started.

Q. You went up there and fixed it up?

A. Sometimes little too much water come and

wash that out, and come up again and come as fast

—

Q. When you did not get an}^ water down below

in the shop you went up and cleaned it out ?

A. Yes, sir.

Q. ^Vhen you cleaned it out you used to get some ?

A. Yes, sir.

Q. When yovl got enough cleaned out you quit ?

A. Yes, sir.

Q. You did not need any more ?

A. Yes, sir.

Q. That is the work you did in 1903 ?
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A. Yes, sir.

Q. You did not do anything with the dam ?

A. No, sir.

Q. Sometimes you would roll in a rock maybe ?

A. Yes, sir.

Q. Just got enough water coming in your ditch,

just got enough in the barrel? A. Yes, sir.

Q. In 1904 the conditions were about the same ?

A. Just

—

we had water steady.

Q. Sometimes there was no water in the old ditch ?

A. No.
'^^'

Q. Sometimes you went up and cleaned out the

ditch?

A. Kept the water running steady—we had to

keep the water running steady.

Q. Kept it running steady ? A. Yes, sir.

Q. You would keep enough to get some down in the

shop? A. Yes, sir.

Q. You always sslw that there was much in it ?

A. Yes, sir.

Q. That is your testimony ? A. Yes, sir.

That is all.



The Alaska Perseverance Mining Company. 697

JOHN R. MITCHELL, a witness called on behalf

of the defendant, having been first duly sworn, testi-

fied as follows

:

Direct Examination.

Q. (By Mr. WINN.) What is your name, age

and residence?

A. John R. Mitchell; age, fifty; residence, Ju-

neau.

Q. What is your business' Mr. Mitchell ?

A. Mining superintendent.

Q. State briefly to the Court what experience you

have had in placer and quartz mining.

A. I have been engaged in placer and quartz min-

ing for 30 years, in the capacity of foreman and min-

ing superintendent' and during that time I have ex-

amined a great deal of mining property. For the

last twenty-five years I have been employed princi-

pally in the United States and Mexico.

Q. You have had experience in both placer min-

ing and quartz mining surface work, underground

work, and milling work ? ' A. Yes, sir.

Q. Now, Mr. Mitchell, how long have you been in

the services of the Perseverance Company ?

A. I have been superintendent for the Persever-

ance since July 1, 1905.
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Q. You commenced serving—^went into the ser-

vices of that company right after Mr. Pearce left the

service as superintendent?

A. Yes, sir, I took Mr. Pearce 's place.

Q. You have been in that company's employ, ser\^-

ing in that capacity since that date ?

A. Yes, sir.

Q. Are you acquainted with the mining property

and mining claims, improvements and, etc., that is

placed upon and belongs to that company?

A. I am.

Q. Are 3'Ou acquainted with the exterior bound-

aries of its mining claims ? A. I am.

Q. Have you ever done any survejdng A^ourself ?

A. Yes, sir, on these claims?

Q. On these claims ? A. Yes, sir.

Q. Have you been to the corners of the claims ?

A. I have been with the sui"s^e3^ors when they ran

the lines of the Perseverance property".

Q. You are well acquainted with the property

that have been testified about in this case by the dif-

ferent witnesses—the property formerly owned by

Mr. Gilbert and later conveyed to the Perseverance

Mining Compam^? A. I am.

Q. Do you know anj^thing about the several ex-

hibits in the way of photographs offered in this case ?
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A. I believe I have been with the parties taking

those photographs except one.

Q. I wish you would look at this and be as brief

as you can, and use them in connection with the ex-

hibit marked in this case Defendants Exhibit No. 7,

which is a large map- and if you can ex^^lain any mat-

ter on there to the CoTii*t in conjunction Vvdth these

exhibits, I wish you would do so. What exhibit do

you now have ?

A. Marked Defendant's Exliibit No. 30.

Q. Who took the negative of that, do you know?

A. I did.

Q. You took it yourself ? A. Yes' sir.

Q. Is that a good reproduction of the negative %

A. It is.

Q. You know^ the surface it covers the photo-

graph ?

A. Yes, sir, this photograph was taken May 5,

1907.

Q. If you can explain where it was taken and the

scope of ground it covers.

A. This photograph was taken—it shows the new

mill now up on a portion of the Perseverance mine

—

the rock-crusher—the upper end of Silver Bow Ba-

sin. The two cabins that are very much alike in the

background were built last fall by McFarland and
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Thorndyke of the Consolidated Yukon Mining Com-

pany—I don't know which—^that is on the Martin

claim. These cabins on the map are near the tunnel

run there—Gold Creek—that is the Bach tumiel.

On the Alta millsite the property—^the Perseverance

placer is where the mill is situated. The blue line

leading from the mill toward the top of the hill

through the Perseverance Placer—that is the falls

—

south to where the pipe-line comes to run the wheel

and operate the mill. That pipe-line goes south and

connects with the flume that leads from—over to the

dam on Lui'^'ey Creek at the point marked old dam,

Coon and Campbell, Gilbert Water Location, 1897.

Q. Is any part of the piiDe-line shown on this pho-

tograph ?

A. Not on this photograph.

Q. If you will take some other one and see if you

can find it. What exhibit have you now ?

A. This is Defendant's Exhibit No. 5.

Q. The one we want is to show the pipe-line.

Q. No^A', you have what exhibit, Mr. Mitchell ?

A. Defendant's Exhibit No. 29. This exhibit

shows the penstock and part of the flume and part

of the pipe-line leading from the mill to the penstock.

COURT.—Show me the penstock.

A. It is marked here three.
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Q. Did you take that negative, or see when it was

taken ?

A. That was taken by Mr. Winters—that was

taken in August, 1905.

Q. Are there any matters on this photograph

which you want to explain in connection with that

map?

Q. I would like to have 3^ou explain do the lines

marked there approximately represent the location

of the Martin Lode claim?

A. Yes, sir, I had those dotted lines put there to

show where about this Martin lies in relation to the

millsite, and although the northeast end line cuts

across above the mill, really if it was on a plane it

would be down under the mill' but in order to show

it, it was necessary not to spoil the picture; those

dotted lines were put on in that way.

Q. From what point was that photograph taken ?

A. It was taken from a knoll at the other end of

Silver Bow Basin. This is Jackass Hill, here, run-

ning down here, before it nnis into the Lurvey ; also

here is the main falls where it falls

—

COURT.—What is the main falls, that is the little

falls ? A. That ought to be marked.

Q. You mark it little falls.
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A. At the top of the little falls I put the number

four and at the top of the large falls, what we call

the Lurvey falls, I put number five in white ink.

Number six in white ink shows the McFarland flume.

Q. Do you see any other object you desire to mark

showing the location on the ground ?

A. That object there is the dam on the Martin

claim.

Q. Mark it No. 7.

COURT.—Mark Jackass Gulch No. 8.

A. I will mark Jackass Gulch No. 8.

Q. I will ask you, Mr. Mitchell, to take this ex-

hibit No. 4 and see if there is anything on that which

you want to identify on this large map or plat—any

object I wish you would do so, so that you can refer

to it later on in your testimony.

A. At the point where there is already a black

cross shows the intake of the flume put in in August

and September, 1905. At the point where there is a

cross shows the flume coming from the east branch

and put in in August, 1905. At the point where I

put a white cross shows the old ditch which was still

there and used before 1903. This flume and dam

were put in under my direction before we commenced

to put in this flume.
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Q. We will take them up in their regular order.

I have one here—with no number upon it, so if it be-

comes necessary to exhibit it—there is another pho-

tograph marked for identification Defendant's Ex-

hibit No. 32, and if there is any particular point you

wish to mark tliere that you want to refer to in your

testimony, do so.

A. This photograph is looking upstream toward

the Lurvey, and shows the flmne, also the water com-

ing down, and also the old ditch about there. I will

mark that with a white cross.

Q. You have marked this one, have you not. This

is Defendant's Exhibit No. 27—if there is any object

on there you wish to mark to refer to later on, do it

now.

A. This is a photograph showing the main flume,

the east side—the point Avhere the man is standing.

The old dam and would be in the bottom of the ditch,

where I put the white cross.

Q. Now, take this small picture that j^ou have in

your hand. Defendant's Exhibit No. 5.

A. This represents the condition as it was around

the mill and boarding-house, the mine and dump and

crusher-house, compressor, office plant and pipe-line

;

also shows the McFarland pipe-line and McFarland

flume at the point I mark One. It also shows that the
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mine and tlie placer mining that was done in 1905 by

McFaiiand and Thorndyke, where I will put No. 2.

COUET.—In white ink.

A. In white. The McFaiiand pipe-line I mark 3

in white. The point where I mark No. 5 is where we

conun^nced the building ; the hoist at the lower part

of the mill—^mark No. 6 the old compressor-house ; 7

the office ; 8 the crusher-house ; No. 9 new boarding-

house; No. 10 is the blacksmith-shop at the mouth

of the Alexander tunnel ; No. 11 the Alexander tun-

nel, and No. 12 is the Alaska Juneau mine.

Q. Now, I wish you would state to the Court, Mr.

Mitchell, just the condition of affairs in the way of

improvements, etc., w^hich you found upon the Per-

severance Company's property when you conmienced

seiTing the company.

A. I came in June, the 26th day of June, 1905,

and on that day I went with Mr. and Mr.

, one of the compan3^'s experts, on to the Per-

severance company's property. That was in relation

to the lawsuit—in relation to the lawsuit between the

Jualpa and Perseverance companies.

Q. Who was there ?

A. Mr. Charles H. Pearce.

COURT.—What was this date.
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A. The 26th of June, 1905. At that time I in-

quired into the corners of the different cliams in dis-

pute and also as to their water rights, and what they

were intending to do. It was pointed out to me where

the}^ were going to build the mill. There were some

men grading, and at the boarding-house there were

several men constructing a large boarding-house, and

we finally went to the different claims—^went as far

as the Gilbert tunnel—finally went over on the Alta

and looked over on the Jum.bo ground. I was there

again on the 28th.

Q. Of June? A. Of June.

Q. 1905?

A. 1905. I went to the Alexander tunnel—also to

the air-shaft above, at the dam and at the top. At

that time I saw water rinming through a V-shaped

box into a barrel, continuing down in a three-incli

pipe into the tunnel. Also at anotlier visit saw how

the water was used in the tunnel. After leaving the

air-shaft, we went up on what is known as the Lur-

vey ditch and stood at a point a little ways above

where I have since put in a new dam.

COURT.—What did you see?

A. An old flimie, and looked on down the stream

to see how powder—how the water could be turned in



706 C. M. Thornduke et al. vs.

(TestimouY of Jolin E. Mitcliell.)

and. used for power for the mill. I was informed at

that time

—

Mr. ISEAEL.—Object to any information re-

ceived at that time.

COURT.—I am inclined to overrule the objection.

Mr. ISRAEL.—Xote an exception.

A. I was there at that time to report what was

doing on the property" and how far the mill had ad-

vanced, and in order to gather that infonnation I had

to ask the questions. I was informed by Mr. Pearce,

the superintendent

—

Mr. ISRAEL.—Object to that as incomj)etent, ir-

relevant and inmiaterial and not proper direct testi-

mony—^hearsay testimony.

COURT.—Yes, don't state the conversation—state

what you found out.

Q. State what you found out—what information

you got?

COURT.—Yrithout recounting the conversations.

Q. You understand the Court's ruling! Go

ahead.

A. I will have to advance to the first of July, when

I first took charge of the property a short time after

that. T saw men working on the pipe-line which lead
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from the mill to the Lurvey water right. These men

were in the employ of the Joshua Hendy Company,

who had a contract with the Alaska Perseverance

Company to put in the mill and pipe-line and build

the boarding-house.

Mr. HELLENTHAL.—We object to anything

about that contract—because it is not the best evi-

dence.

Mr. WINN.—It is not to show the contract, it is to

show the labor that was going on.

Q. Go ahead and tell what the Joshua Hendy peo-

ple were doing.

A. They had men grading for the pipe-line on

their water right. Sometime about the 22d of July,

Mr. Hile, who informed me that he was superintend-

ent of the Jualpa company, notified me to take the

men off the ground in dispute. I did not do it and

he went to Skagway—Judge Gunnison was at that

time in Skagway—and got an injunction on the 31st

day of July and prevented me doing any further

work on the pipe-line.

Q. Where were you working on the pipe-line

—

please point it out on the exhibit at the time this

injunction was sued out, Mr. Mitchell.

A. We were working between the point which I

will mark B.
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COURT.—Is not that marked?

A. The south corner of the Perseverance Placer

and a point near the Bess tunnel—that was on the

disputed ground between the Jualpa and Persever-

ance. They were also working between this point up

to the Perseverance millsite.

Q. That was on the 31st day of July?

A. When the injunction was served, but it was

about the 22d of July that Mr. Hile instructed me to

take the men off, but at that time there was a consid-

erable portion of it had been done.

Q. What had been going on in reference to the

millsite and other improvements going on in this

vicinity prior to the time you have been testifying

about Mr. Mitchell?

A. The boarding-house—one boarding-house was

completed and we were putting up the east wing at

that time and were living in it. At the camp there

was some thirty, forty or fifty men working there,

carpenters and graders.

Q. What, if anything, had been done before this

injunction was sued out by Mr. Hile in reference to

that pipe-line being laid between the mill and the

point testified to—what work had been done at the

time Mr. Hile notified you to stop?
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A. Most of that was dug—all the loose dirt we

could throw out with a pick and shovel and some

blasting was done where it was in the hard rock. We
did not do anything more on the pipe-line on the

south part of the Perseverance Placer or penstock

until after there was a hearing on that restraining

order, and about the 6th of August I commenced to

build this flume which is shown on this defendant's

exhibit.

COURT.—The large photograph.

A. The large photograph. The first flume was

built from the place where the old dam was to the

tank. That was built shoi'tly after, about the 6th of

August, 1905. At that time we were getting water to

the boarding-house and prior to that time from Lur-

vey Creek. Some men were up at work on the Lur-

vey Placer and made the water very muddy, and

when we took it in out of the old ditch it made it so

muddy we could not use it in the boarding-house. In

order to prevent that at that time Ave put up this

flume with the dam to bring the water from the East

Fork of the Lurvey and carried to the l^oarding-

house.

Q. I will ask you if you know about the time that

Thorndyke and McFarland were up there tapping

Lurvey Creek and putting in some little flumes and
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sluice-boxes near the Perseverance millsite—do you

remember the time that they were there first?

A. Sometime in July. At that time I did not

know either McFarland or Thorndyke, but I saw

some men. I saw some men there, but I did not

pay any attention to what they were doing.

Q. I will ask you whether or not about the 25th

of July, 1905, you had any of the large pipe on the

ground which was afterwards laid as the pipe-line ?

A. I don't think we had any of it on the ground.

Q. I will ask you if the pipe had been ordered ?

A. It was. At the time when the injunction was

issued I inquired of Joshua Hendy when they could

get the pipe there, so that I could get the water from

the point at the south part of the Pereseverance and

conduct it over to assist in grading for the mill.

Q. Have you anything from which you can re-

fresh your memory as to when the pipe did arrive

in Juneau.

A. It arrived in Juneau; we laid this pix^e-line

some time the latter end of August or the beginning

of September.

Q. Do you know when it was shipped from San

Francisco I
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A. I hauled it to the basin and the pipe-line from

the mill and crusher-house and put it in the build-

ings; it was late in the fall.

Q. How much pipe did you get in during the year

1905'?

A. I don 't know the exact distance—a little more

than half—we worked then until the 6th day of No-

vember—until the frost and snow prevented any

more being done that season.

Q. I will ask you what water was being used

and where it was being used when you first took

charge of the Perseverance property from Lurvey

Creek ?

A. There was water being used at the old board-

ing-house—that was being taken from a point op-

posite where the new crusher-house stands. There

was put in a pipe-line from the new boarding-house

up to a point above the blacksmith-shop and about

half-way between the blacksmith-shop and the south

end of the Perseverance Placer and the water was

run down, being taken from Lurvey Creek falls here.

This little falls—being conducted by a ditch and was

coming through a three-inch pipe.

Q. Have 3^ou ever been upon the ground claimed

by McFarland, the B. C. Fractional Placer, and ob-

served the men working down there and know about

the ground-sluicing and hydraulicking ?
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A. I have.

Q. Describe to the Court how it apx^eared—point

it out what work had been done?

A. You can see it on this exhibit. Defendant's

Exhibit Xo. 5 : it shows all of the work that was done

on the B. C. Fraction up tn the fall of 1905 and in

1906—in the fall of 1906 it was in the same condi-

tion that it was in 1905.

COURT.—Is there any work shown there?

A. The water ran over the ground around the

trees and stumps, the ui^zzle was not turned, just

ran into the roots of a tree, and during the year

1906. I was over the hill aliout twelve times—

I

might say every day arcmnd where we were working,

and I never saw any one working or doing anything

in the way of ground-sluicing or placer mining at

that point.

Q. I will ask you as to whether or not y(:)u were

taking all the water in the year 1906 and using it

for different purposes in and al^out the Perseverance

mine or was there a large quantity that you did not

use ? A. In 1906 ?

Q. Yes.

A. In May. 1906. we did take all the water then

in Lurvey Creek, lu'ought it through the main pipe

that we have laid to the mill and hvdraulicked out
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some of the mill grade but from June until fall that

year we only used what was necessary for the black-

smith-shop and for the tunnel and sufficient to come

over and fill our fire hydrant and keep the water

around there such little supply as we needed.

Q. Was you down to this ground in 1906?

A. Yes ; I was in close proximity to the claim at

the point marked two on this exhibit about three

weeks in July.

Q. Did you see any hydraulicking or ground-

sluicing up there?

A. I never saw any men at work up there except

McFarland.

Q. If they had been working on that claim would

you have seen them? A. I would.

Q. They claim that the principal reason why they

did not work was on account of blasting in the prox-

imity of their flume. I wish you would explain to

the Court about that.

A. Some time in August, 1906, the Perseverance

bought what is known as the Martin claim, which

covers that portion of the B. C. Fractional claim.

It is marked in dotted lines.

COURT.—I understand that.

A. And one da,y I was instructed to do the as-

sessment work on that claim and I took some men
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very near the point where I have marked 2 and put

them to sinking a shaft, and at that time some one

had diverted the water down and it obstructed our

work, and I notified Mr. McFarland and Mr. Thorn-

dyke by registered letter and requested them to turn

the water off so that I could sink a shaft there.

Q. That is about all that took place in regard to

this McFarland construction in 1906?

A. Some little time after that I saw some lumber

being hauled on the ground, and that was being

hauled by the lumber company, and I heard that Mr.

Swan was president—Mr. Swan of the Pacific Coast

Company—and I wrote him a letter and sent it by

registered mail, and requested him not to put am
lumber on that ground.

Q. I wish you would state about how much of th(^.

Alexander tunnel was driven when you commenced

your work for the Perseverance compan}^ in 1905.

A. The Alexander tunnel was in a distance of

2,550 feet. There had been two drifts at a point

2,120 feet running parallel ; there was a drift to the

footwall and then there was one drift there 175 feet.

There was also two other tunnels, one driven 1,150

feet from the entrance—one east 100 feet and one

west 100 feet, 50 feet—about 1,275 feet, there were

two other tunnels driven

—
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COURT.—Tunnels or drifts?

A. One 100 feet east and one 100 feet—main dis-

tance 380 feet.

Q. I will ask you to what lengtli tlie tnnnel has

been driven, approximately the lengtli—also any

otlier length tlie upshoot—the distance, and in a gen-

eral way what has been done on the ground by the

company up to the present time—say up to the

commeneemnt of this action up to the present time.

A. The main upraise was put through a distance

of 920 feet to the break, through that was completed

in December, 1905. The drift on the footwall has

been run—was driven a distance of 5-10 feet on the

east on the west drift 480 feet—at the east 600 feet

of the upraise two drifts have been driven, one 240

feet and another 675 feet—that is, being connected

with tlie upraised from the main No. 3. A footwall

tunnel—there has also been an intermediate drift

driven over 1,000 feet, an upraise put up 1,000 feet

—part of it stopped down, altogether 6,500 feet of

shaft in the upper tunnel—altogether 6,500 feet ap-

proximately.

Q. Just state to the Court the present condition

of the improvements outside of the im]irovements

you have described and more particularly what you

have had done.
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Mr. ISEAEL.—At this point we submit that this

evidence is all immaterial. To save objecting all the

time, if we may consider that we object to it and

have an excej^tion allowed.

COURT.—The record may show that and you may

proceed.

A. The mill building has been installed to include

100 stamps. Fifty of the stamps being in place and

the foundation for the remaining fifty being in place

and the water-wheel chute and machinery necessary

—the building is already there—the crusher-house is

being constructed and crushers put in. I might say

the crusher is for 300 stamps. A large tramway

there has been built to bring the ore down from the

tunnel. There is a set of cars for use in the tunnel,

a compressor to run ten or twelve drills and a new

compressor on the road, and outside of that we have

the old compressor, outside of that we have a pipe

to take the water to the machinery for the comjores-

sor and everj^thing is ready in the mill to start—in

the course of five or six weeks when the water comes

to start 50 stamps.

Q. At this time have you any water?

A. As I said we are ready as soon as the water

<'omes to start the mill.

Q. I will ask you to state your best approxima-

tion how much money has been expended on this
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property in the way of improvements, tunnels driv-

ing drifts and all other improvements on the surface

of the ground. State it in your own way.

A. Approximately $500,00 has been expended

there and there may be a great deal more, taking

into consideration the old mill that was there and

the other old workings. I have never known how

much money has been expended there by this com-

pany—the books are kept in New York. I only

know the money I spend here.

Q. Take it on the theory that this tunnel com-

menced in October, 1901, and completed in Decem-

ber, 1905. I will ask you if in the running of this

tunnel that in your judgment was of material value ?

Mr. ISRAEL.—Objected to as incompetent, ir-

relevant and immaterial.

COURT.—Overruled.

Mr. ISRAEL.—Except.
A. I think the work was thrown away.

Q. What kind of earth did that tunnel go

through ?

A. The quartz rock of Silver Bow Basin.

Q. Again, I vnll ask you from the knowledge you

have of this mine whether or not it is such a property

as could be worked profitably as a mining property?
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A. It may not prove

—

Mr. ISRAEL.—That question can be answered by

yes or no.

A. Probably if a man has sufficient experience

in treating a large quantity of ore.

Q. What sort of ore is it—high or low grade?

A. Low grade ore.

Q. What in your judgment, Mr. Mitchell, is the

kind and size of mill that will be necessary to put

that through at a profit?

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and immaterial.

COURT.—I am inclined to sustain the objection.

Mr. WINN.—It is contemplated to put in a three-

hundred-stamp mill and to show that it is almost

necessary to put that many stamps in in order to

work that ore at a profit.

COURT.—Overruled.

A. It will take a 300-stamp mill to make a profit

on the expenditure that had been incurred there.

Q. Now, Mr. Mitchell, I will ask you if in your

judgment this water from Lurvey Creek is neces-

sary for this company to have in order to carry out

this mining undertaking?
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Mr. ISRAEL.—Objected to as incompetent, irrele-

vant and immaterial.

COURT.—Overruled.

Mr. ISRAEL.—Except.
A. Absolutely necessary.

Q. I wish you would explain why.

A. The distance from the mill to the water is

about four miles with a constant elevation up to 1,250

feet and in order to get coal up at the mill it would

cost $4.00 a ton to haul it from Juneau, outside of

what it would cost laid down in Juneau—^making coal

worth at least from $10 to $12 a ton—in order to

operate a 300-stamp mill it would require

—

Mr. ISRAEL.—What have you there?

WITNESS.—Some figures.

Q. You have some memoranda there, have you ?

A. Yes, sir. In order to oj^erate a mill—300-

stamp mill—^the crusher and compressor, it would

require 2,000 horse-power. The nature of the ore,

as I said, is low grade and the profit that could be

made out of that would be if it could be milled

cheajDly. By using water for power for the mill and

for the use in the mine in breaking the rock—if the

coal had to be hauled from Juneau it could not be

mined at any profit at all.
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Q. There has been something said in the testi-

mony about the Gold Creek water. I will ask you

if it is necessary to have the water jom have appro-

priated out of Gold Creek as well as that out of Lur-

vey Creek?

Mr. ISEAEL.—Same objection.

COUET.—Overruled.

Mr. ISEAEL.—Except.

A. It is.

Q. I wish you would explain wh}^—briefly to the

Court, where you get the water out of Gold Creek

—

the amount you get and what head it has, and what

power you expect to get from the use of that water?

A. At Gold Creek where we take the water out at

the dam called the A. P. Co. dam—the head would

not be eight feet—at that head it would not develop

more than—it would take two and a half miner's

inches to develop a horse-power. At the high water

in Gold Creek I don't think there is more than a

thousand or twelve hundred inches and that would be

only during the month of July and part of August.

At other times it is from nothing to 500 or 600 inches

of water. In Lurvey Creek there is a similar condi-

tion—it varies—it averages I should say about 500

miner's inches. During the month of November
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there is very little and in December there is none,

January, February, March, A23ril and May. From

May to the latter part of October there would be

water sufficient to run the mill and part probably of

the compressor.

Q. From Gold Creek alone?

A. From Gold and Lurvey Creeks combined.

Q. Gold Creek and Lurvey Creek combined.

A. Onl}^ as I say, in July and August would there

be sufficient water in both to run a 300-stamp mill

and compressor and would supph^ power to operate

by water a 300-stamp mill.

Q. What would you say about a 100-stamp mill?

A. There is not sufficient water during May and

part of June and part of September and October for

to run more than a 100-stamp mill and compressor.

Q. That in one creek or both creeks?

A. In both creeks. If there is an average flow of

water during May as there was last week to the latter

end of July and beginning of August—outside of

those months I think the present i^lant will very

nearly consume—take nearly all the water to run

it.

Q. Just state briefly how those creeks are fed.

A. Fed by the watershed extending up the hill.

Fed bv the snow and rain. The head of Lurvev
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Creek is a glacier which during the sunnner time only

does the water come from the melting snow that

comes there during the winter. The situation is the

same in Gold Creek.

Q. During the months that you have mentioned

when you have an average run of water in Lurvey

Creek, how many miner's inches of water would you

say went in the main channel, leaving out the East

Fork of the Creek? A. The average?

Q. Yes.

A. Four or five hundred miner's inches—that is,

in the latter end of June, July, August and Septem-

ber.

Q. What would you say as to the average flow in

those months in this East Fork—^marked on defend-

ant's exhibits as the East Fork?

A. That East Fork has not a very large water-

shed. When it rains heavy the water comes down

rapidly, and when it does not rain there is just a

few snowbanks that feed it. There is no creek at all.

Q. You said you was up there on the Martin do-

ing assessment work in 1906. Did you complete the

work on that claim? A. I did.

Q. Now, I will ask you if, in doing that work, if

it was done for the purpose of doing the assessment

work or for the purpose of preventing McFarland

and those people from working?
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A. It was to do the assessment work.

Mr. WINN.—I think you may cross-examine.

Cross-examination.

Q. (By Mr. ISRAEL.) Done for the purpose of

doing the assessment work? A. Yes, sir.

Q. Did you order your men to shoot there holes

—what did you order them to do?

A. No, I did not order

—

Q. Did you order them to pu/t in lifters

—

A. No, sir; they were up there to do the work.

Q. Did you order them to put on a fuse four or

five feet long and yell "Fire" and keep everybody

away ?

A. Neither did I give any instructions to anyone

else.

Q. You were superintendent of the job?

A. Yes, sir, I was.

Q. Will you let me have the piece of paper you

were consulting a moment ago ? In whose handwrit-

ing is this % A. That is mine.

Q. Who made those computations for you?

A. No one.

Q. Make them yourself? A. I did.

Q. How do you figure a horse-power to a miner's

inch of water?
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A. At the different heads of water. That com-

jDutation figures it at 600 feet—that each miner's

inch would give li/G horse-power.

Q. Five hundred feet it would be 1 and 2/10.

What would it be at 300 feet?

A. I did not figure anything at 300 feet.

Q. Where did you get those figures ?

A. I got them from a Pelton catalogue.

Q. You have here 300—1 2/10—500, 1 5/10, 600

foot head 1 5/10.

COURT.—What has that got to do with it?

Q. When you came to this property you found the

diversion of Gold stream? A. What is that?

Q. In July, 1905, when you came on this prop-

erty, you found the diversion of the water by Gilbert

of Gold Creek down to the compressor?

A. Yes, sir.

Q. What did you find the height of Gold Creek

vertical up above the falls ?

A. I never took any elevations there.

Q. Do you know now?

A. At the present millsite where the water leaves

the pen-stock on Gold Creek is about 180 feet.

Q. From where the water leaves the present pen-

stock in Gold Creek going 100 feet up the creek—how

much further would you go on up the creek? How
much more vertical would you get?
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A. From tlie pen-stock up the creek—would not

get any more.

Q. What do you call that?

A. The water is diverted ])y the dam and col-

lected and conveyed by a flume to the pen-stock.

Q. And along the pen-stock down in the com-

pressor-house ?

A. Not in the pen-stock at the head of the pipe-

line.

Q. I will ask 3"ou to go up to your intake at Gold

Creek. How high is that above the mill?

A. About 185 feet or so.

Q. From that intake u^ the creek 100 feet what

is the vertical?

A. After you leave that intake there is a falls.

Q. A rapids'? A. Yes, sir.

Q. How high?

A. Well, there are three leaps there—by going

back a distance of probably 1000 feet or more you

would get an elevation of 300 feet.

Q. Now, if you went back a thousand feet from

the point of diversion of the water of Gold Creek

from where you would have about 500 or 600 feet

vertical above your wheel and everything?

A. We would.

Q. At 600 feet vertical you would get what?
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A. One and one-half horse-power for every

miner's inch.

Q. Five hundred, it would give 3^ou one and two-

tenths?

A. It would give you one horse-power.

Q. One inch at 500 feet?

A. I had it on that paper one and two-tenths

horse-power.

Q. In Gold Creek normal there are about 1200

miner's inches of water?

A. Not normally—there are times when there are

1200 inches of water, as I said, from the latter end of

June to probably the middle of August.

Q. Then what?

A. After that it falls down until it comes down to

nothing.

Q. When is it nothing?

A. Practically^ nothing—nothing to get any power

out of.

Q. What is the intake up there at present?

A. We have a two-foot flume.

Q. And into what size pipe?

A. The pipe is fourteen—sixteen inches at the

bottom and increased up to twenty-six inches, I

think, at the intake.

Q. And what is it down at the compressor?

A. Fourteen inches.
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Q. When did you put the pipe in there ?

A. I did not put it in.

Q. It was there when you went there?

A. Yes, sir.

Q. Do you know whether that was the same pipe

that was put in there when the water was first di-

verted?

A. I put some of the upper pipe in last fall.

Q. You have known that line since you have been

there % A. I have.

Q. That is a twelve-inch pipe?

A. I think it is a fourteen inch.

Q. That fourteen-inch pipe has carried a full head

the whole creek?

A. We have used it the whole season. I mean by

season the time from the time the water flows in

Silver Bow Basin, about the 10th of June, until it

closes again in about the 10th of October. That is

what I mean by season, from the first part of June

to the latter part of October—first of September.

Q. To the latter part of September to the first of

October?

A. All the water we have was through a two-inch

nozzle.

Q. During those months the pipe flows full?

A. We have a two-inch nozzle for letting the

water flow out; that is all we used on that placer.
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Q. If 3^011 remove the two-inch nozzle—the full

capacity—all the water is able to flow through it?

A. Not at all times.

Q. How do you know. Did 3^ou ever try it ?

A. I could tell by the way the water flows into the

dam.

Q. You have a ditch constructed at the intake of

Gold Creek almost to another branch?

A. We have a ditch partly constructed.

Q. You have a few feet to construct now?

A. I won't say it is finished, but it is probabh^

Q. Is it not a fact that when Charle^^ Pearce left

and 3'OU came there 3'ou constructed that ditch to

within three or four feet—and called a man and

would not let him go back and get his tools?

A. I don't remember an3^thing about it.

Q. That would give 3"0u more water in Gold

Creek, wouldn't it?

Mr. WINN.—Object to that as incompetent, irrel-

evant and immaterial.

COURT.—If it is brief the Court will hear it.

A. Not that branch of Gold Creek.

Q. How much water do 3^ou sa3^—that contem-

plated mill and 3^our presenth^ constructed mill—

I

want 3^ou now to leave out the contemplated 300 mill
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and talk about the 100 stamp mill—how much water

is it going to take to operate that mill ?

A. It will take during the four months all of the

water of both creeks.

Q. All of the water of both creeks'?

A. To operate the mill, crusher-house and com-

pressor.

Q. How many horse-power is it going to take?

A. It will take at least 300 horse-power to oper-

ate the stamps; it will take 300 to operate the ma-

chinery that goes with it; it will take 300 to operate

the crusher and it will take—the crusher here for a

100 stamp, it will take as much as it will if it is used

for a 300 stamp; the only difference is it would not

have to run continually, but in order to turn it

around it will take just as many horse-power.

Q. In that crusher there is what?

A. They are No. 5 D. H. crushers, and falls from

that to two No. 3, and then it falls from that to two

Blakes.

Q. Designed for what purpose?

A. It is only to reduce the ore as it comes out of

the mine in large lumps down to the proper size.

Q. Passes from the crusher—^from one crusher to

another? A. Yes, sir.

Q. And it would take as much horse-power to

operate this crusher for a ton of ore a minute as it

would to have them full?
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A. Yes; when the ore comes out of the mine it is

dumped into the crusher—that crusher turns around

and the ore falls into another crusher, and from that

to the next, and it goes into five different abrades.

Q. You are figuring that for a 300-stamp mill?

A. Yes, we have large ore bins there that will

hold two days' run, but it makes the operation ir-

regular—this ore is taken from the dump and thrown

into the crusher, and from the crusher into this large

bin. It all has to be operated at the same time so

it takes just as many horse-power to run that crusher

whether it is for 100 stamps as it does for 300 stamps.

COURT.—There is but this difference, you would

not have to run it all the time?

A. We would require that amount of power when

we did run it.

Q. That would take 600?

A. Three hundred, not including the crusher.

Q. How much would that take, 300?

A. Three hundred; yes, sir. The compressor, in

order to keep going with the stamp-mill, it will I'e-

quire fifteen drills besides what drills we require to

do development work; it will take about twenty

drills.

Q. Twenty machines?

A. Twenty, and it will take about twenty-five

horse-power.
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Q. What?

A. Twenty or twenty-five horse-power.

Q. That is a compound compressor?

A. It don't matter whether it is a compound or

not.

Q. Don't a compound take more?

A. There is a certain amount of leakage—there is

a certain amount of loss.

Q. How much horse-power to the machine will

it take to operate the drills?

A. At least twenty horse-power.

Q. You want to go on record that it take twenty

horse-power to operate a machine ?

A. Yes, allowing for waste and leakage.

Q. Considering all those facts, you are willing

to go on record that it takes not less than twenty

horse-power? A. Yes, sir.

Q. That is the amount to be successfully mined

in the mill?

A. In order to pay a profit on the outlay.

Q. That is to be started with a thirty stamp?

A. We will have a thirty stamp in place and will

just put them to work on the ore as we take it out

of the tunnel and throw it away.

Q. It will not pay?

A. It will pay some, and is better than throwing

it on the dump, because we would never pick it up
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out of the dump. We have a thousand ton on the

dump now that we will probablv never put through.

Q. When you get through you can drop about

jfifty stamps ?

A. We can drop about fifty stamps inside of a

month—we have the machinery for it—the houses all

built—

Q. When the mill is completed it will . be 100

stamps f

A. Yes, sir. The shaft that is in that mill com-

mences with an eighteen-inch shaft, and it tapers to

about six and a half—it is reduced down to a four-

inch, the shaft in that mill was intended for a 300-

stamp mill.

Q. We will pass this line of active contemplation

—you told me it would take all this water to operate

a 300 stamp—that you could not operate—you could

not haul coal up the mountain to furnish power,

didn't you—you told the Court that you had to have

the water, that you could not operate without if?

A. I said it would be very expensive to operate

the mill.

Q. And the grade of the ore was not high enough

to pay f

A. Not to haul the coal up there in wagons; no.

Q. Did you desire to deceive the Court?

A. I do not.
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Q. Then why don't you tell the Court that you

have for the past two or three years, that you have

contemplated a mill at the beach—that you have con-

templated an electric line to the beach—that is the

truth!

Mr. WINN.—We object to that as incompetent,

irrevelant and immaterial.

COURT.—I think so. We won't go into those

things.

Q. Don't answer this. Is it, as a matter of fact

that your company now have surveyed an electric

road from this property to the beach for the legiti-

mate purpose—in active contemplation of placing a

large mill; has the Perseverance people contemplated

a mill on the beach? A. No, sir.

Q. One moment.

Mr. WINN.—He has answered the question.

Q. Is that true? A. It is not true.

Q. You have surveyed a line?

A. Yes, sir, surveyed a from the city wharf to

the mill, intended to take up supplies to the claim

when it is necessary and other material wdiile in the

construction of the 300-stamp mill.

Q. Is it true you contemplate building a line

—

Mr. WINN.—We object to that as incompetent,

irrelevant and immaterial.
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COURT.—I don't think it cuts any figure in this

case at all on either side.

Mr. ISRAEL.—We will not press the examination

any further on this line.

COURT.—No.
Q. Now, Mr. Mitchell, in the last part of August

and the first part of September you went up to this

much talked of old miner's ditch and built quite a

substantial dam and two flumes, and diverted the

waters of the Lurvey and East Lurvey, didn't you"?

A. When?

Q. In 1905. A. Yes, sir.

Q. Prior to that time the only diversion of the'

water had been as described by the witnesses here

—

that is, there was an old rotten dam and an old rot-

ten ditch through which some water flowed for a

shori distance, and then it opened into that ditch

you marked the little falls; there it left the rotten

ditch and dropped down over a precipice into a ravine

or draw below in the ravine; it was picked up at the

various places and carried over to the air-shaft of the

Alexander tunnel, into the blacksmith-shop, and

down to the boarding-house—came over the little

falls out of the broken ditch and eventually found its

way back to Gold stream, and that the surplus of

these three little diversions—carried to the tunnel,
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the blacksmith-shop and boarding-house—that was

not all used—it eventually found its way through

natural courses down the mountain and back into

Gold stream, and you did use the amount of water

which would flow out of a barrel through a three-

inch pipe which was set into the side near where the

bunghole originally w^as, and the surplus and the sur-

plus passed on back to Gold Creek. You had suffi-

cient water for use in the blacksmith-shop by divert-

ing it, carrying it through there in a small pipe and

then the overflow and surplus w^ent on doAvn and

eventually found its way into Gold Creek. You had

used such water was required in the boarding-house

and the surplus eventually found its way down to

Gold Creek. That is from the time you went in Au-

gust to Gold Creek to make this diversion, make this

dam, and build the flume—that vras all the diversion

and use the Alaska Perseverance Mining Company

made of that water; that is all true, is it not?

Mr. WINN.—I object to the question as argument-

ative and not such a question as anyone could answer

sensibly.

Mr. ISRAEL.—I thought he would concede that.

Q. In August, 1905, you went up Gold Creek and

Lurvey at the point of your intake, your Lurvey

dam and constructed a flume and dam necessary to
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take in a large part—practically to divert and take

down to your mill all the water that was flowing in

Gold Creek? A. Gold Creek?

Q. Lurvey Creek, didn't you?

A. I thought you was talking about Gold Creek.

Q. Well, call it Lurvey.

A. Yes, sir, I did.

Q. Prior to that all the water you used out of

Lurvey Creek was what would go down a two-inch

pipe out of a barrel into the air-shaft at the upper

end of the Alexander tunnel—what was used in the

blacksmith-shop and what was used in the

boarding-house

.

A. At the time I diverted all tlie water from

Lurvey Creek in the latter part of September, 1905,

there was very little water there.

Q. Mr. Mitchell, j^ou did not answer my question.

Prior to tlie time you made this diversion from the

time you was—from the time you first saw the Alaska

Perseverance property until the construction of the

new dam and the digging of the ditch, all the water,

and the only water, that you used, was such as first

went through the barrel into the mine, second, as went

down to the blacksmith-shop, and third, such as went

into the boarding-house ; is that true ?

A. Mr. Hendy constructed that work—the first

thirt}^ stamps—because the}" were using everything
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in connection with the mill except hauling the mate-

rial from Juneau to the mine and bringing the water

from the penstock to the place of diversion.

Q. Answ^er the question.

A. I was instructed to get the flume built so that

there would be no delay on Hendy 's part.

Q. So you have answered the question?

A. The water that we used in the boarding-house

and mine and what was used in the boarding-house.

Q. And that was all "?

A. That was all that I used

—

Q. I want to know" what 3"ou used—that was all

you used"? A. In the boarding-house

—

Q. That is all you used up to the time of this

other diversion'? A. Yes, sir.

Q. Now, when you started to make that diversion

how long did it take to complete the necessary dam

and the necessary flume, the necessary ditch—lay

the necessary pipe and get the pipe from Lurvey

Creek down there ?

A. How long did it take ?

Q. Yes.

A. We worked there in August, some in Septem-

ber, and some in October.

Q. And then it was practically done?

A. Practicallv done.
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Q. Mr. Mitchell, was there ever a time -from the

time you went there in July, 1905, until you diverted

that water that you could not have done it in the

same length of time if you had started in before ?

A. I don't understand the question.

Q. The physical conditions up there, do you think

there ever was from the time—from July, 1897, until

the time you went up to get that water and take it

down to the mill—that there was ever a season, a

summer season, a working season, that anyone could

not have gone up on the ground and did just as you

did in the same length of time *? A. From 1907

1

Q. Until you did it?

A. Yes, sir ; it could be done in the same length of

time. Not when the snow was on the ground.

Q. From 1897 down to 1905. You say you saw

no one working on the B. C. Fraction in 1906?

A. I saw no one working, doing ground sluic-

ing, that you call it, in 1906, except the two men that

I put there.

Q. You put the two men there to sink a shaft ?

A. Where the water ran over and exposed the

rock—the soil was not over two or three inches deep

at that point.

Q. There was water running there?

A. Yes, sir.
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Q. The water was merely carryin<>: off the sur-

face?

A. I don't think it was moving anything.

Q. You i^icked. out that place *?

A. There was quartz there. Further up there

was a tunnel and adit

—

Q. You were doing the assessment work?

A. Yes, sir.

Q. You did not do any where it had been done

for years? A. Yes, sir; we did some.

Q. You put two men down there to sink a shaft?

A. I put the two men there.

Q. You did not intend to interfere with anyone?

A. In fact, I did not know tliat Mr. McFarland

or Mr. Thorndyke was in the basin at that time.

Q. You was in the basin in Jul^y?

A. This was in August.

Q. After you came back from Vancouver?

A. Yes, sir.

Q. Is it not a fact that you were down there and

came back to Alaska to eluneau the latter part of

August, and up there in the Blackstone house we con-

summated a contract—an escrow to be made in

Seattle ? Sutherland was there all the time and that

I was there with him, Mr. McDonald of Seattle

—

that tliey bought the prospector's claim from him
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which covered the B. C. Placer, and you went down

there because the men were working there and

blasted at the head of their sluice-boxes ; is not that

the truth? A. No, sir.

Q. How much water, making a liberal estimate,

do you think was diverted at the tunnel, the board-

ing-house and the blacksmith-shop was actually

used? A. At the time when I came there?

Q. Yes.

A. I should say in the neighborhood of 100 inches.

That is all.

Eedirect Examination.

Q. (By Mr. WINN.) I will ask you if this

water from Gold Creek, the old appropriation around

by the actual grade, if any of the water could reach

from Gold Creek waterworks up to the air-shaft of

your tunnel ? A. No, sir.

Q. Would it reach your boarding-house?

A. No, sir; it would not have any pressure. I

don 't think it would reach there.

Q. All the water at those places you used Lurvey

Creek water? A. Yes, sir.

Q. Counsel on the other side asked you what 3'ou

know about their having a contract for a 300-stamp

mill—what do you know anything about a 300-stamp

mill?
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Mr. ISRAEL.—We object to the question.

COUET.—T think both of you ou^-ht to be con-

fined to what has been done and not what you ouglit

to have done.

That is all.

Recross-examination.

Q. (By Mr. ISRAEL.) Did I understand you

the present intake of Gold Creek was not sufficient

to get a fall and pressure at the old mill ?

A. No, I did not say the mill—the blacksmith-

sh'op—not sufficient for the blacksmith-shop, not the

new mill.

Q. How high is that above the mouth of the tun-

nel^ A. Two hundred and twenty feet.

Q. How far above the mill is the intake on Gold

Creek ?

A. At the point where we are going to take it

was 180 feet.

Q. From where did you take it?

A. Gold Creek.

Q. How did you get that %

A. By anoroid.

Q. Don't you know it is three hundred feet?

Ai. Not from the mill. It is down below

where the compressor is.
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Q. How much is the new mill above the compre-

sor?

A. The new mill above the creek 28 feet, the

creek at that point—from there the compressor is an-

other thirty or forty feet.

Q. And it is only 180 feet to that point? It is

not 300 feet?

A. No, twenty-eight—28 and 170, one hundred

and twenty. One hundred and eight}^ feet—I mean

280 feet.

Q. That is one and two-tenths horse-power to the

inch? A. No.

That is all.

Re-redirect Examination.

Q. (By Mr. WINN.) When 3^ou were making

that out did you use the actual height—the figures he

read to you from this jDaper, did j^ou use the actual

height? A. I used 280 feet.

Q. In your computation—I thought he said 180

feet? What were your computations made on?

A. 180.

Q. If there is any mistake

—

Mr. ISRAEL.—Talk to him in the evening and

straighten it out in the morning.

Mr. AYINN.—I don't have to talk to my witnesses

to straighten them out.
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defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (B3' Mr. WINN.) Give your name, age, resi-

dence and occupation.

A. A. P. Stoess; mining engineer; age, thirty-

three.

Q. How long have you been following that busi-

ness? A. Approximately fourteen years.

Q. Where have you had any experience in this

business, if an}^ ?

A. In Washington, Oregon, Idalio, Montana,

British Columbia, Nevada, Utah, Ontario, Mexico,

California, Alaska, and a few other places possibly.

Q. I will ask you Mr. Stoess, if you are acquainted

with the mining propert}^ owned by the Perseverance

Company in Silver Bow Basin ? A. I am .

Q. When did you first see that property?

A. In June, 1904.

Q. Who was superintendent of that property at

that time ? A. Mr. C. H. Pearce.

Q. I will ask you if you have ever taken an,y no-

tice of the Lurvey Creek and Gold Creek water sup-

plies that have been and are now being used by that

company? A. To some extent.
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Q. When did you make any observations in this

matter ?

A. When I was on my way up to that mine in

June, 1904, Mr. C. H. Pearce was there and we

walked to the point on Lurvey and Gold Creek about

where the intake is. Told me where it was used and

proposed to use it. On my Vv^ay to the mine and be-

fore I went to the mine Mr. Garside showed me a

map showing the property and he also pointed out

the water right and intake ovrned at that time.

Pointed out both Lurvey and Gold Creek. I sup-

posed when I came up here to render a report to

Eobert Young about the water.

Q. What was your business, anything special

—

what did you com^e up here for?

A. To make an examination and confirm certain

facts that had been stated in connection with the

erection of a 300-stamp mill then in contemplation.

Q. Your first visit was in what year?

A. In 1904, the latter part of June.

Q. Did you get what water was being picked up

and what places it was being taken from, Mr. Stoess ?

A. Some water was being used at the compressor

which was taken from Gold Creek and some water

was being used from Lurvey for an air-blast in the

Alexander tunnel, and there was also some pipes in
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the face of the tunnel for making a spread in the

face of the tunnel.

Q. I will ask you when you concluded your con-

tract or did you make two trips in 1904?

A. Yes ; I remained here until the latter part of

August, 1904, or early in September.

Q. What did you do then in regard to going over

this property ?

A. I made some fui-ther .
examinations of the

ground and was up to the Lurvey and saw the intake

of the Lurvey Creek water right—the time I was

there before I did not get up to that point—^but at

that time I was up where the bend is and walked

over to the intake of the old ditch.

Q. Was Pearce still superintendent of the com-

pany then? A. Yes, sir.

Q. What time did you come up here in 1905 ?

A. I came up here al^out—somewhere in June, I

think.

Q. What did you do then in regard to going over

the property, if anything?

A. I went over the surface of the property again

and did some examining—went over the property

with Mr. Mitchell, and Mr. Pearce. We passed the

intake of Lurvey Creek, pipe-line, and I remember

crossing the stream at that time close to the intake.

Q. Did you make any trip in December?
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A. In December, 1905. I was up there again: it

was in the middle of the'winter, practically.

Q. I will ask you, Mr. Stoess. if you are ac-

quainted with the size of pipe and the place of intake

and the intake on Gold Creek f A. Yes, sir.

O. Are you acquainted with the place of intake of

this company's water on Gold Creek!

A. I never made a personal examination of the

intake on Gold Creek.

Q. Have you ever been over the pipe-line f

A. Only where it crosses the flats, four or five

hundred feet from the power-house.

Q. I will ask you if you have obseiwed the vari-

ous places where this company have the water taken

fromf

A. I had observations made in my record in the

examination of the country hei'e—that is. in a gen-

eral way—to see what the drainage area would be

and in a general way the condition of the drainage

area of this country

—

Q. Have you observed the flow of water in Lur-

vey Creek f

A. I have observed it in passing—^yes, sir.

O. I will ask you if you have given this question

any study as to whether or not in order to carry out

the plans of this undertaking that it would be neces-

sarv to use the waters of Gold Creek that has been
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appropriated by this company and the waters of

Lunacy Creek in order to carry on this mine prop-

erly? A. Yes, sir; I believe so.

Mr. IS1?AEL.—We object to his testifying about

that matter.

COUET.—Overruled.

Q. Go ahead and answer the question.

A. It certainly was necessary, and would be

necessar}^, to have all the water of both Lurvey and

Gold Creek for the operation of the 300-stamp mill.

Q. What would you say about the proposition if

3^ou were attending; the operation of a 100~stamp

mill—the way it is partly completed?

Mr. ISEAEL.—Same objection.

COURT.—Overruled.

A. From the observations I m^ade in that vicinity

I would say both creeks would be necessary for its

operation.

Q. Explain why.

A. The average amount of water in the two creeks

is small—probably not exceed 500 miner's inches in

each creek. The total operation would call for 100

stamps, would be in the neighborhood of 1500 inches.

Q. Have you computed the amount necessary for

a 100-stamp mill and everything that goes with it, or
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oil a 300-stamp ? If. so I wish you would give us the

result of that computation.

A. A 100-stamp, as it is regularly installed with

the crusher, I have estimated about 2135 miner's

inches would be necessary at present.

Mr. HELLEXTHxlL.—How much was that?

A. 2135.

Q. If a 300-stamp mill was put in how much

would that take ?

A. It would take in the neighborhood of 4090 min-

er's inches. This, I might say, is a theoretical con-

clusion.

Q. Practically, would it take more or less?

A. More.

Q. Why?
A. On account of loss, leakage in pipes and

flumes—loss in transmission—a great many things

—

wash water used in the mill—you have to take a cer-

tain recognized amount of water and that amount

might have to be increased.

That is all.

Cross-examination.

Q. (By I\rr. HELLENTHAL.) You say you

were sent up here to make a report ?

A. To make an examination?
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Q. And reports

A. I did not make a written report except a verbal

one ?

Q. Did you make a verbal report'?

A. Yes, sir.

Q. Did .von report favorably*?

A. How do you mean favorably?

Q. Did you report that it would run a 300-stamp

mill ?

A. I did not report anytMng- of the kind.

Q. You did not?

A. I did not report that a 300-stamp mill could be

run.

Q. What was your report upon that question?

A. Upon the operation of the mine.

Q. Whether there was w^ater enough there for the

operation of 300 stamps?

A. I advised that there was not enough water for

a 300-stamp in the whole business.

Q. How many stamps could be operated during

the season?

A. I figured possibly 100 might be.

Q. You so reported? A. Yes, sir.

Q. They are still up there?

A. So far as I know.

Q. They did not pay nmch attention to your re-

port?
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A. I don't know that my report has been sent to

them.

Q. How many miner's inches did you say it re-

quired ?

A. I did not say anything about that. I figured

in this particular case that it would take apjDroxi-

mately 300 to 100, as the same might be.

Q. What is the vertical fall of Gold Creek?

A. What point ?

Q. From where the water is diverted.

A. I believe the old point on Gold Creek shows

a diversion of some 340 feet—I don't know what that

was. I took the e^^dence; I was told.

Q. You don't know?

A. I have not been up to the end of the intake on

Gold Creek.

Q. You have not been up there—have you been

to the intake of Lurve^y Creek? A. Yes, sir.

Q. Do you knov\' whether the intake of Gold

Creek could be lower?

A. I presume it could. I believe it could.

Q. It could be increased—the vertical could be

increased? A. It might.

Q. To what extent? A. I have no idea.

Q. To what extent might it be increased the

head? A. I cannot tell you.

Q. You don't know anything about it?
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A. No.

Q. You have not been up there ?

A. I said I had not been up there.

Q. When you made those fij^ures, did not you

take into consideration the fact that the greater the

elevation the greater the pressure ?

A. Yes, sir.

Q. Upon what basis did you figure upon in figur-

ing that out? Upon the fall of the creek?

A. No, sir.

Q. What did you figure on?

A. W^e figured on the power necessary to run the

stamps ; we figured on a basis of a fail of 600 feet.

Q. From Gold Creek?

A. We figured the supply from Lurvey—we fig-

ured the wash water from the mill, and that the

water from Gold Creek would all be required for the

compressor.

Q. How much power is recpiired for the com-

pressor?

A. For a compressor complete for a 100-stamp

mill

—

Q. How much power does it require to operate

those machines?

A. The plant complete it will use approximately

600 horse-power.

Q. Upon what basis do you figure that?
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A. Ou the same basis—I will hare to figure that

out—there it is figured ou the basis of using approx-

imately thii'ty drills, to exceed thii^v drills'?

Q. Thirty driUsf

A. Yes. sir. but the plant will not produce that.

Q. The plant will not produce that?

A. Xo.

Q. The plant power is not enough for thiity

driUs?

A. The power, the nominal power to rim thirty

drills.

Q. How many drills would be necessary to oper-

ate that proijerty with 100 stamps?

A. I will tell yi:>u in a moment.

Q. In a large rein where you can figure a large

quantity of rock at one break it takes less ?

A. It would take at least sixteen drills, but that

is not the power rerjuired.

Q. That is all right, take -ixteen drills, how many

horse-power to the drill ?

A. That w< luld be rin a basis of 200 horse-power

to the drill.

Q. Two himdred?

A. Twenty horse-power to the drill. I should say.

Q. What other power have thev got to generate?

A. Power for two hoists, and there might be

othei^.
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Q. How much would that take ?

A. Perhaps from thirt}' to fifty horse-power.

Q. Which do you say, thirty or fifty?

A. Call it fifty.

Q. And that is all the power you need at the com-

pressor? A. No.

Q. What else?

A. The power, 3'ou know, at the drill—the actual

power on your hose .'

Q. What else?

A. You have got to figure on the loss in your ma-

chine—the loss in transmission—in fact, there are no

compressors that come up to their rated horse-power,

Q. Well, I asked you if you need twenty horse-

power to the drill ?

A. That is reduced common practice. In fact,

you might in some cases.

Q. Did you ever see an engineer that needed more

than five horse to the drill or ten horse-power, figur-

ing in all losses?

A. I never saw a machine work as low as five, and

I don't think any as low as ten.

Q. Did you ever see any

—

A. I don't say that I have or that I have not;

it is not common practice.

Q. Have you ever seen them as high as fifteen?
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A. Not in special; I have seen that estimate made.

Q. That is the highest you ever saw?

A. I did not say that. I say thej^ estimate

twenty.

Q. In what estimate ?

A. In estimates for mining plants.

Q. In any of the books or works on mining en-

gineering ? A. No.

Q. Have you ever read of that ?

A. I don't recall that I ever did. I don't know

as I ever took that up in particular.

Q. You don't knovv^ that you have? What other

power do you need in that compressor?

A. I said the difference between what I gave you

is necessarj'- at the drill—the figures I gave you for

the power is taken at the machine, and when .you

generate power you probabl}^ get only 85%, and you

are getting good service if you get that—also you

have a loss in your compressor which may be 25%.

Q. You are figuring the maximum?

A. No; I figure that most of the air-compressors

are not the most economical thing for power trans-

mission. There is no question but what in general

practice a compressed air machine when complete is

figured to lose about 45%, and sometunes it is more.

Q. How much do you need?
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A. If I need one I will put two horse-power in the

mill.

Q. How much power do you require at the drills %

A. That is the main point sixteen—it would be

370 horse-power to run the sixteen drills and hoist.

Q. That is not it. How much horse-power do

you need w^here they operate the drill?

A. Approximately twenty horse-power.

Q. At the drill? A. Yes, sir.

Q. Did you ever see a drill that required twenty

horse-powder?

A. I will not say that I have or have not.

Q. Have you ever seen or known of any?

A. You can see here at the Treadwell.

Q. How much do they need at the Treadwell?

A. Depends on the size.

Q. How^ much do they need for the large drills

at the drill ? A. Probably at least fifteen.

Q. And that is an unusually large drill?

A. No, I don't want to say that.

Q. Is it not a large drill?

A. I don't know without figuring on that

.

Q. All this testimony is pretty much specula-

tion? A. I don't w^ant to say that.

Q. Fifteen horse-powder—that is at the drill?

A. I believe so, approximately; yes, sir.
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Q. Would it require any more liorse-power at

the drill in the basin than it _would at Treadwell*?

A. If the basin want to use a larger drill than

they have at the Treadwell along its contact they

will?

COURT.—I think Ave will suspend at this moment.

Court will take a recess until 10 o'clock to-morrow

morning.

May 10, 1907.

Court convened pursuant to adjournment at 10

o'clock A. M,, and all parties being present as here-

tofore, the following proceedings were had and tes-

timonj^ taken

:

COURT.—Proceed with this case, gentlemen.

Mr. HELLENTHAL.—I would like to have Mr.

Stoess take the stand.

P. C. STOESS, a witness heretofore called and

sworn on behalf of the defendant, beino- recalled for

further cross-examination, testified as follows:

Q. (By Mr. HELLENTHAL.) You are an en-

gineer? A. Yes, sir.

Q. What is a horse-power?

A. A nominal horse-power is the force made by

a weight dropped one foot sufficient—a weight suf-

ficient to raise a mass of 33,000 pounds one foot, the
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power to raise a mass or weight of 33,000 pounds one

foot—that is a theoretical horse-power.

Q. What did you say was the weight of those

stamps ?

A. I did not say anything about the weight of

those stamps.

Q. You concluded the volume or amount of horse-

power'? A. Yes, sir.

Q. You don't know the weight of the stamps?

A. I told 3^ou I had not stated it.

Q. What is the weight, then?

A. A drop weight of 1250 pounds to the stamp.

Q. That is what is called a 1250 pound stamp?

A. I believe so.

Q. You know that?

A. I know the estimate in the purchase were at

1250, and I believe they are in the mine.

Q. How many times do you drop the stamps?

A. In this case it is planned to run on—

Q. How many times can joii drop them?

A. It depends.

Q. How fast can you run them?

COURT.—This case is going entirely outside the

issues in the case, and I am not going to sit here

and take up all the technical rules which may be

found in Troutwine on the subject of mechanics.



758 C. M. Thorndyke et al. vs.

(Testimony of P. C. Stoess.)

Q. A stamp weighing 1200 "nounds cannot be

dropped over sixty times a minute?

A. I am not sure

—

Q. What is that?

A. I believe a stamp of that weight can be

dropped 120 times.

Q. Did you ever see any?

A. I believe stamps drop 97, 98 and 107.

Q. Did you ever see that? A. No.

Q. Never saw stamps drop over that?

A. I would not say that.

Q. You have not seen any?

A. Yes; I think they have some at the Treadwell.

Q. You don't think that unusual?

A. Certainly not; there are stamps that I know

of—those used in the copper operations drop a much

heavier weight at the same rate.

Q. Now it is true, is it not, Mr. Stoess, that one

horse would raise a 1200 pound weight, 27% times

per minute one foot?

A. I never figured it.

Q. That would be 31 1/10—9 inches—how far do

you say, 9 or 7 inches? A. Seven inches.

Q. Then it would be about 33 times.

Mr. WINN.—Object to that as inmiaterial—mere-

ly a conclusion.
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COURT.—Overruled.
A. I have never made an estimate.

Q. If one horse-power would raise a stamp seven

inches about 33 times in a minute it would require

about two horse-power to raise that same stamp

about seventy times?

A. On a purely theoretical basis, possibly.

Q. Then two horse-power would be ordinarily

sufficient"? A. It would not.

Q. Theoretically?

A. Theoretically it might—^jDractically it might

not.

Q. Theoretically it would?

A. If your figures are correct.

Q. We have a hundred stamps?

A. Yes, sir, at present.

Q. Two horse-power on a stamp would be 200

horse-power? A. No.

Q. You have to have a lighting: plant?

A. Yes, sir.

Q. How many lights ?

A. I have forgotten the estimate.

Q. About 300? A. I could not state.

Q. Three hundred would be sufficient?

A. I have no estimate of the lights.

Q. You made an estimate?
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A. I gave no detailed statement of my estimate.

Q. What was that estimate?

A. I estimated for the group on the power in-

ckiding the light.

Q. Took the lump sum?

A. In a lump—in the original estimate.

Q. Answer my question yes or no, and we will

get along better. One horse-power will produce

fourteen lights of sixteen candle power? Is that

right?

A. No. M}^ recollection is that one horse-power

will run ten Lights.

Q. Fourteen lights?

A. I believe so. I would not be certain.

Q. Three hundred lights?

A. That is at fourteen or ten.

Q. Yes. Twenty-one.

A. If your calculation is correct?

Q. What else have you to run?

A. You have the hoists
.'

Q. Where? A. One at the raise.

Q. At the top of the mountain?

A. No, in the tunnel.

Q. In the tunnel? What do you raise?

A. Timber and mining supplies.

Q. The hoist is there?

A. The hoist is there.
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Q. To carry supplies up?

A. To carry supplies and anything.

Q. It is not used to carry ore? A. No.

Q. How many horse-power for that?

A. That hoist requires, I think, about fifteen

horse-power.

Q. To hoist the men?

A. I did not say so—I think the hoist. I say the

hoist has that capacity.

Q. You did not use it at its full capacity?

A. But when you hoist you have got to run the

machine, and the machine takes 15 horse-power to

run it whether you take the full load or not.

Q. That is all the hoist you got?

A. No, another hoist outside.

Q. Where at? A. Up here.

Q. That is only a little direct hoist?

A. It is a direct hoist—practically the same kind

of hoist. ] fil.SS

Q. What does that require?

A. Approximately^ fifteen horse-power.

Q. You are going pretty strong?

A. I don't think so.

Q. What other power do you need?

A. There is another hoist at present used to hoist

supplies at the top of the mill.
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Q. What else do you need power there for? We

will get through with it in a minute now.

A. How do you mean through ?

Q. The estimate of the required amount of power

to run the drill. You know the Ingersoll-Sergeant

company'? A. Yes, sir.

Q. They are a large concern!

A. I don't know.

Q. Their estimate of the required amount of

power necessary to run a drill is reliable?

A. No; my experience is that they are not.

Q. What?

A. In m}^ experience they are not—the estimate

they give is based upon the drill right close to the

compressor, but in actual practice the compressor is

generally 1,000 to 2,000 feet away in the mine, and

this means leakage in the pijDe and friction and a

consequent increase in the power necessary to run

them. On the other hand, you take their drills that

they estimate at fifteen and twelve horse-power, you

have to add at least 25% to get the actual power that

you have got to work with.

Q. For that estimate of twelve for the standard

drill you have to add about 25% ?

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial.
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COURT.—Overruled.

A. At least.

Q. Did you say it took twelve drills'?

A. Sixteen.

Q. You estimated sixteen drills'?

A. That is without stoping.

Q. Fifteen horse-x^ower to the drill, that would be

256 horse-power. Now, you have got to have your

horse-power for your crusher.

A. Pardon me, I made an error; I said that was

all the drills required ; there are other drills required

in order to do stoping.

Q. How large is the vein?

A. Something like 80 feet across.

Q. You have a large face to work in"?

A. Yes^ sir.

Q. You have about a hundred stamps'?

A. Yes, sir.

Q. That is a very soft rock '?

A. Soft—no; some of it is very hard in there.

Q. Do you w^ant to say to this Court that it re-

quires sixteen drills to keep a 100-stamp mill fur-

nished with rock?

A. That is in my opinion; yes, sir.

. Q. And it requires additional drills %

A. Yes, sir.
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Q. That is your testimony as an expert?

A. Yes, sir.

Q. How much do they usually—I am talking now

ordinarily—what is the ordinary amount of power

that is allowed by people in building a mill for the

stamps and including the compressor?

A. I don't understand what you mean by ordi-

nary.

Q. Don't they ordinarily in bmlding a mill figure

—is it not the ordinary way to figure two horse-power

to the stamp ?

A. It is absolutely necessary to explain that.

Q. Is it not?

A. Not to my knowledge. For this reason.

COURT.—Let the witness make his explanation.

A. There are no two stamp-mills built alike.

Some are built on a small scale and where the}^ use

light and small machinery but in this case where we

have a large crushing capacity and use very heavy

and the rest of the fixtures have to be to correspond.

Where you have a small light mill and use 850-pound

stamps you do not need so much power and you might

figure ]30ssibly as low as one and a half. But in a

case where you have a large quantity of rock and

some of this is almost as hard as cast-iron, you have

to provide your crushing plant with sufficient power
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to crush not the softest rock but the hardest. For

that reason the power must be there. It is impos-

sible to answer that question without explanation.

Q. How much horse-power does it require per

stamp—now, you are an expert, you ought to be

able to answer that?

A. You have not given the kind of rock

—

Q. Well, in quartso slate.

A. If you can give the kind of quartso slate it

is

—

Q. Such as in the Perseverance mine.

A. It would take

—

Q. How much now per stamj) 1

A. I would have to figure to get it even reason-

abl}^ exact in that form.

Q. You can get it?

A. I could get it if you wish.

Q. It would not require any more to run the rock

crusher than it does to run the stamp ?

A. We allowed two horse-power to the stamp.

Q. That would make 200 horse-power? That is,

the power you need in the mine?

A. No; we have the machinery to take into con-

sideration.

Q. How much power do you need to run it?

A. I have not figured it—I lumped the estimate

—
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Q. You don't know? A. I don't know.

Q. It would not require more than five horse-

power to run the machinery?

A. Probably, my opinion is that it would iDrob-

ably take more.

Q. Ten? A. I cannot give it.

Q. It was ten you gave?

A. I would not care to say that.

Q. What else do you want power for?

A. Haulage.

Q. Where?

A. Haul out the cars from the tunnel.

Q. That is by gravity?

A. No gravity system in the tunnel.

Q. Not in the tunnel?

A. Not to haul the ore.

Q. Do you want to tell me and tell the Court

that the tunnel is not built on a grade so that the

weight of the cars will carry them out?

A. Thev can't get back.

Q. You use horses?

A. We intend to use a roj)e haul—it is so much

cheaper—horses are not economical when you can use

mechanical means.

Q. You use that to haul back the empties—the

onlj^ way is to have the full cars haul back the emp-

ties? A. Not alwaj^s underground.
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Q. Well, ten horse-power would do it?

A. Probably would not—we estimated 100.

Q. Ten horse would haul it all, if you need more

—if you are satisfied

—

A. If you are satisfied; this is your figures, it is

not mine. I estimated 100 to be what I considered

—

that is the amount that is necessary ; that is all I can

say.

Q. You cannot haul the full cars?

A. We have to haul the full cars out.

Q. We will leave that out for the present; 719

horse-power. Now, how much water did you say

there was in Lurvey Creek?

A. I said I should judge normally there might

be about 500 inches.

Q. That is the normal amount in Lurvey Creek

—how often have you. seen it ?

A. Four or five times.

Q. Any oftener than that?

A. Possibly more at the intake.

Q. The water at the intake always runs over the

falls or did you see it? A. At times.

Q. How much did you estimate the water at Gold

Creek ?

A. I told you I had not seen the intake—but

judged from the water in the creek below it would

probably run 500 inches—the same as Lurvey Creek.
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Q. Is it not a fact that any man who is fair-

minded could see that Gold Creek carried twice as

much as Lurvey—is not that a fact?

A. I did not see it.

Q. Is not the watershed twice as large unless you

confine it up above?

A. Of course when you get down below

—

Q. Is not the watershed above the intake twice as

large as the Lurvey ?

A. I have never examined it—I don't know.

Q. Didn't you say yesterday that the estimate

that you made was based u]3on the watershed %

A. In a general way—as, I say, I saw it up there

I might be, as to the actual acerage I don't know.

Q. You don't know but ver}^ little—didn't you

base all your estimates upon what you were told by

Col. Sutherland that you have testified to?

A. No, sir; I did not.

Q. You know there is a glacier at the head of Gold

creek? A. I believe so.

Q. And a small one at the head of Lurvey Creek ?

A. Yes, sir.

Q. And a large one at the head of Gold Creek ?

A. Yes, sir.

Q. You say there is at least 500 miner's inches?
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A. I said that probably the normal average

would be—much would depend on the time of the

year.

Q. With 250 foot head how many miner's inches

now 716. At 280 foot head on Gold Creek 1,036 mi-

ner's inches would 700 horse-power; is that true?

A. Just wait a minute,

Mr. WINN.—We object to this testimony.

A. It figures out on this basis—on a basis of 280

feet fall approximately 20.68 miner's inches.

Q. Seven hundred horse-power—1,036 miner's

inches.

A. So far as I can get at it it takes 463 horse-

power in that.

Q. You want to testify that 280 inches would

make 463 horse-power?

A. That is according to the figures I have here.

Q. Your judgment is as good on that question

as on any other question?

A. I presume so.

Q. At 580 feet head—increasing the head of Gold

Creek, if that can be done, is it not a fact that 500

inches will develop

—

Mr. WINN.—We object to that; I don't see what

that has to do with the case.
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COUET.—I am not going to have any more figur-

ing on this case—get at the facts.

Q. You don't know much about it?

A. I don't know about the mill at present.

Q. The 100-stamp mill?

A. I have answered your question.

Q. You know about the Treadwell?

A. Yes, sir.

Q. Don't you know that there is less than five

horse-power per stamp for use in their shaft, in

hoisting the rock, in running the stamj) and in doing

all the work

—

A. I don't know such to be the fact.

Q. You don't know such to be the fact?

A. From my own knowledge—I will not say that

what you state is correct or incorrect.

Q. If they can run the stamp, including the ma-

chinery necessary to operate it and the hoist, you

know it is not necessary for the Perseverance to have

more?

A. It depends on the size of the stamps and the

size of the drills.

Q, The same size stamps and the standard 3 1/4

drill—that is the standard drill?

A. That is one of the standards.

Q. That is the usual size?
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A. I don't know what size drills have been put

in.

Q. Well, say a standard drill?

Mr. WINN.—Object to that as incompetent; the

witness don't know.

COURT.—It seems the witness does not know, so

I am inclined to sustain the objection.

That is all.

Redirect Examination.

Q. (By Mr. WINN.) I will ask you a question;

is this proposition of the Perseverance a low or high-

grade proposition ?

A. It is a low-grade mine.

Q. Now, in equipping a mine to run on low-grade

or high-grade ore do you need more machinery for a

high-grade than you do for a low-grade mine ?

A. You need to increase the capacity for a low-

grade—that was the basis of my estimate, and is

that under which the company has established their

plant, as that is a large low-grade mine ; they had to

equip it to handle a large quantity of rock at a low

per cent per ton—as low as ten cents or fifteen cents,

and in order to operate the mine at a profit they have

to keep it in continuous operation and keep the re-

pair bills down as low as possible—and your wdiole
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scheme is to carry that out and avoid stoppages and

get plenty of rock ahead, so that if you should have

to actually stop for an hour or two for repairs it

would not cut much ice—that is the basis that you

must have it on to work it at a profit. You have to

increase the capacity of your crusher and that is why

they put in heavy machinery all the way through

—

you have to provide for jout hardest rock you have

to crush and not the softest, and you have to have

heavy machinery under continuous operations and no

breakdowns. For that reason you cannot run it at

its full capacity and that is the way with the whole

plant—so that if there is anything_goes wrong you

want to have something left—you can't run it at

its full capacity because if you do it is going to wear

out much faster than if you run it at about sixty or

seventy-five per cent of its rated capacity.

Q. Yesterday a question was asked you why you

reported in favor of some matters that there was

going to be a 300-stamp mill put in up there and

that there was not enough power to run it—what

about that?

A. That was taken up in this way. They were

considering that it might be best when there was no

water—or not enough for the whole plant they were

considering a gas plant—therefor the question of
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power was taken up—so as to have additional power

when the water dried up—we planned to replace the

water-power by gas-power as the water dried up,

and when the waterflow was sufficient we would run

on that; when the water w^as insufficient we were to

use other power to such extent as was necessary.

That is all.

Recross-examination.

Q. (By Mr. HELLENTHAL.) You did this so

as not to overtax your machinery?

A. That is one of the reasons.

Q. Yet you state in your evidence that you want

the stamps to drop 120 times a minute ; is that true ?

A. I did.

Q. That was—was that also upon the same basis ?

A. No.

Q. To save the machinery? A. No.

Q. They were dropping at their best then ?

A. Yes^ sir.

That is aU.

Mr. ISRAEL.—I would like to recall Mr. Mit-

chell for one or two more questions.

COURT.— You put him on for further cross-ex-

amination ?

Mr. ISRAEL.—Yes.
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COURT.—Mr. Mitchell, come forward.

JOHN R. MITCHELL, a witness heretofore caUed

on behalf of the defendant, being recalled at request

of counsel for plaintiff for further cross-examina-

tion, testified as follows:

Further Cross-examination.

Q. (By Mr. ISRAEL.) I understand that you

were first over at the point of diversion on Lurvey

Creek made by McFarland at the place of diversion

—

were you there?

A. Made by McFarland ? Q. Yes.

A. I was there. I don't think that I testified

that I was there at the point of diversion. I don't

think that I gave that in my testimony.

Q. As a matter of fact was you there?

A. I have been there.

Q. When was it ?

A. I was there last year some time.

Q. In 1905?

A. I don't know that I was right down on the

place, but I had seen it probably fifty or a hundred

feet away.

Q. At or about the time you made your diversion ?

A. I was there some time in the fall of 1905.

Q. As compared with the time you fixed that dam

before or after that?
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A. After I put the large dam in the Lurvey.

Q. I will ask you to look at this photograph and

state, Mr. Mitchell, whether it is a representation of

the w^ater—the water was flowing in their flume at

that time ?

Mr. WINN.—Is that the McFarland flume?

Q. Yes.

A. I w^ould not hardly recognize it there.

Q. Take the three pictures and I will ask you if

that shows a portion of that diversion so as to give

an idea of it.

A. No, I would not recognize either one of those.

Q. You would not recognize either one of those?

A. No.

Mr. ISEAEL.—I would like to have them marked

for identification.

(Marked Plaintiff's Identifications No. 18, 19 and

20.)

That is all.

Cross-examination.

Q. (By Mr. WINN.) Counsel asked you about

the time you made your diversion joxi were down to

this dam at the time you put in the new flume—when

was that?
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A. In 1905, tlie time I was putting in the dam that

would be in September, 1905.

That is aU.

Mr. WINN.—We will call Mr. Behrends.

B. M. BEHKENDS, a witness caUed on behalf of

the defendant, having been first duly sworn, testified

as follows

:

Direct Examination.

Q. (By Mr. WINN.) Your name is B. M. Beh-

rends, and your residence is Juneau. How long have

you Lived in Juneau? A. About twenty years.

Q. What has been your business ?

A. Banker and merchant.

Q. I will ask you if you know Mr. Gilbert ?

A. Yes, sir.

Q. How long have you known him ?

A. Since 1894.

Q. You know where the Gilbert property is up in

Silver Bow Basin ? A. I do.

Q. Now the Perseverance property?

A. Yes, sir.

Q. You are the same B. M. Behrends that was

receiver of that property ? A. I was.

Q. AVhat were you doing at the time Mr. Gilbert

was doing some work running a tunnel—what was

your business ? A. In the banking business.
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Q. In Juneau'? A. Yes, sir.

Q. I will ask you how much, if any, improvements

Mr. Gilbert made on this property?

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and immaterial.

COURT.—Overruled.
A. Yes, sir.

Q. I will ask you who paid out the money for Mr.

Gilbert's improvements on this property?

Mr. ISRAEL.—Objected to as incompetent, irrel-

evant and immaterial.

COURT.—Overruled.
A. How was that?

Q. I asked you who paid out the money?

A. I paid it.

Q. I will ask you if you know approxunately the

amount of money paid out through your bank for

improvements on this property by Mr. Gilbert.

Mr. ISRAEL.—Same objection, and also that it is

not proper testimony.

COURT.—Overruled.

Q. Do you know approximately?

A. Between $19,000 and $20,000.

That is aU.
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W. M. EBNER, a witness called on behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (B,y Mr. WINN.) You reside in Juneau, and

your name is William M. Ebner. How long have

you been in Juneau ? A. Sixteen years.

Q. What is your business? A. Mining.

Q. Have you been engaged in the mining btisi-

ness during all this time that you have been in Ju-

neau? A. Yes, sir.

Q. I will ask you- Mr. Ebner, if you are ac-

quainted with what was formerly kno^^TL as the Gil-

bert property in Silver Bow Basin ?

A. Yes, sir.

Q. You are acquainted with the property known

as the Perseverance? A. Yes, sir.

Q. Do you know where the Perseverance company

has erected its new mill? A. Yes, sir.

Q. I will ask you what you ever had to do with

any property which now goes to make up the prop-

erty of the Perseverance? '

Mr. ISRAEL.—Object to that as incompetent, ir-

relevant and inmiaterial.

COURT.—Overruled.
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Mr. ISRAEL.—Except.

A. I had. the Eastern Alaska Mining and Milling

Company in the years 1891, 1892 and 1893.

Q. There had been some deeds and papers offered

in evidence showing that a William M. Ebner had

some litigation over this property—are you the same

William M. Ebner that had that litigation ?

A. Yes, sir.

Q. You say you did some work on this property,

or were doing some work—did you have a mill there ?

A. Yes, sir.

Q. Where was that mill erected in reference to

the Perseverance 100-stamp mill?

A. It was located to the north—northeast on the

other side of the creek.

Q. I will ask you how you generated the power

to operate that mill "?

A. How did I generate the power'?

Q. Yes, where did you get the water ?

A. From Gold Creek.

Q. Do you know if it is Gold Creek power that is

taken there now ?

A. I located that—I built the flume.

Q. Do you know the size of the pipe at the pres-

ent time ?

A. Unless it is changed—if it is the same pipe

that I put in.
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Q. How long ago was it that yon saw it last ?

A. I saw it last year, where it crosses the creek

—

that is the only place—I think it is sixteen or eighteen

inc'hes at the lower end and 20 inches at the upper

end.

Q. I hand you a photograph and ask you if you

know what is represented in that photograph?

A, Yes, sir, I do; this was taken in 1892, June,

1892.

Q. State briefly what is on there.

A. A ten-stamp mill, rock-crusher, four concen-

trators, a seventy-five horse-power generator, air-

feed and what usually goes with a mill, concentrators,

etc.

Mr. WINN.—I will ask to have this marked in evi-

dence.

iCOURT.—Admitted.

(Marked Defendant's Exhibit No. 33, and hereto

attached.)

Q. How long did you run that—that was a ten-

stamp mill, was it? A. Yes, sir.

Q. How long did you run that ten-stamp mill ?

A. Three seasons.

Q. AYhere did you get that ore that you put

through the mill?
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A. From the Eim Rock of the Perseverance mine.

Q. And making up part of the Perseverance prop-

erty? A. Yes, sir.

Q. And formerly owned by Mr. Gilbert?

A. Yes, sir.

Q. How did you convey this down to the mill?

A. With an overhead tramway.

Mr. ISRAEL.—Sam.e objection.

COURT.—Overruled.

Q. Was that an overhead tram?

A. You can see the derrick in the picture.

Q. I will ask you if the pipe-line 'w'hich conveyed

the water from Gold creek shows ?

A. You can just see the line—the mark in the

snow—you can see where the line is covered.

COURT.—Right up the gulch.

A. The gulch is here—it goes right alongside the

gulch—you can see the mark very indistinct.

Q. That is the same water-pipe at the same place

that the Perseverance Company brought this water

from a year ago ?

Mr. ISRAEL.—Objected to as leading and sug-

gestive.

COURT.—It is leadinar.
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Q. You saw the water-pipe of the Perseverance

company a year ago ?

A. I am satisfied, that it is the same pipe-line to

a certain point but if the rest is or not—the end of

the pipe-line is much higher.

Q. If the intake remained the same in the creek

would 3^ou have obtained, the same head that the Per-

severance company would have under their system?

A. I think I would have the same head
;
yes, sir.

Q. The same head?

A. Yes; if I had the same head that it is now.

Q. Will you briefly state what machinery you had

which was run in connection with this mill—the pow-

er for which was generated by power from Gold

Creek ?

A. During the season of 1891, we had only the

ten stamps—in 1892 we installed a motor which con-

sisted of a generator and ran a 3600-foot line up to

the mine where we had a motor and compressor. The

entire machinery required about 150 horse-power.

Q. That is the system of mining in connection

Avith the mill? A. Yes, sir.

Q. Have you since you quit mining on this prop-

erty been acquainted with the waters of Gold Creek ?

A. I have more or less.
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Q. You have another mill which you have been

operating for some little time past further down on

Gold Creek, known as the Ebner property?

A. Yes, sir.

Q. You take the water on this side of where the}^

do % A. Yes, two miles or more on this side.

Q. About how long have you been connected with

this lower mill for which you take water from Gold

Creek to run? A. About eleven years.

Q. I wish you would state briefly to the Court, in

your own way, what experience you have had with

water you had from Gold Creek?

A. Well, in running and operating this ten-stamp

mill which is located near the Perseverance com-

pany's new mill, from about the middle of May, some

years a little earlier, some years later— for instance

in 1892?

COURT.—1892 or 1902?

A. 1892, we had water to operate from the 6th of

June to the 15th of October; that Avas the season

that we had sufficient w^ater. And during that season

there would be times when there would be a dry spell

or cold and sometimes we w^ould not have water

enough to operate this plant to the full capacity.

Q. Wliat do you say, talking from the conditions

that were there—the same water—whether or not vou
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could obtain water sufficient to run and operate a

100-stamp mill and all the machinery that goes with

it?

A. You cannot do it and run all the time during

the season. As I stated, it is there at times—spas-

modically—there is not enough to run a 100-stamp

mill and keep it going.

Q. You stated that j^ou have been here several

years I will ask you if you know anything about the

rules and regulations referred to as the Harris Min-

ing District Rules and Regulations, a copy of which

I hand j^ou and it is marked Plaintiff's Exhibit No.

16?

A. I have heard of them. They have not been ob-

served. I understand that those were the rules and

laws before the Code of 1884 was adopted, but not

since then.

Q. Have you ever known of them being followed

in litigation or followed by the Courts or followed

by the miners?

A. I never have—not even for mining.

Q. Xever have? A. I don't know of any.

That is all.

Cross-examination.

Q. (By Mr. ISRAEL.) Since 1884 have you

made any mining locations?
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A. Since 1884?

Q. Yes. A. Yes, sir.

Q. Did you record the certificate with the re-

corder? A. Yes, sir.

Q. Since 1884 have you published out any for-

feitures of claims ? A. Yes, sir.

Q. Did you record with the recorder such notice

of forfeiture? A. Yes, sir.

Q. Betw^een 1884 and 1900, did you make any lo-

cations? A. Yes, sir.

Q. Did you record the certificate of location?

A. Yes, sir.

Q. Did you publish any forfeitures between 1884

and 1890—1884 and 1900 ? A. Yes, sir.

Q. Did 3^ou record with the recorder such forfeit-

ures ?

A. Yes, sir ; I think so as to the forfeitures I think

so, I not be sure whether I did or not. It was in 1900

or 1901, I think it was in 1900.

Q. AVhen did you first come here?

A. I first came here in 1890.

Q. In 1890 was there a recognized recorder of min-

ing claims in the Harris Mining District ?

A. Yes, the commissioner here recorded them.

Q. Was it the recognized and universal custom to

record the location of claims?
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A. All tliat I ever heard of.

Q. From tlie time you came here mitil 1900 did

you appropriate any water for mining purposes ?

A. Yes, sir.

Q. Did you take it by notice and recording of the

notice with the recorder? A. Yes, sir.

Q. Was that the recognized and universal way up

until 1900 of getting title to placer rights and water

rights? A. It was; yes, sir.

Q. Do you, during that time, know of anyone

holding or attempting to hold and develop a mining

claim if they did not record it ?

A. If they did not record ?

Q. Yes. A. No, I don't think I do.

Q. Do you know of anyone appropriating or at-

tempting to hold water that they did not record?

A. No, I don't know of any water.

Q. Did you know Delaney and Gambel?

A. Yes, sir.

Q. When did you know them?

A. I knew them in 1890.

Q. Did you know them before that time ?

A. No, sir.

Q. Who were they?

A. They were attorneys in Juneau.

Q. What was their standing as to—^^'hat was

their reputation and standing in the connaunity as
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to being able and efficient lawyers and men, and men

who were acquainted with the existing mining laws of

the district?

Mr. WINN.—Object to that as incompetent, ir-

relevant and immaterial, and not proper cross-exami-

nation.

COURT.—Overruled.

Mr. WINN.—Save an exception.

A. Their reputations were good, they were the

leading attorneys here. '

Q. Do you know of them publishing and distribu-

ting among the residents of the Harris Mining Dis-

trict a copy of the rules and regulations governing

the appropriation of water and the location of min-

ing claims—that had been promulgated by the min-

ers of the Harris Mining District?

Mr. WINN.—Objected to as incompetent, irrele-

vant and innnaterial for any pui'pose in this case, and

not proper cross-examination.

COURT.—Overruled.

Mr. WINN.—Save an exception.

A. I know that they published a phamphlet of

the old laws—at the same time they were my attor-

neys and advised me, and under their advice I lo-

cated property.
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Q. Under their advice you located claims and

water; made locations by notice filed and dug your

ditch?

A. Filed my notices and filed my tunnel right

where I was going to did and I think the water right

I located for my claim at that time was under their

advice.

Q. You also filed a certification of location of a

mining claim and recorded it under their advice?

A. Yes, sir.

Q. You have been acquainted with Silver Bow

Basin ever since you came to the country, Mr. Eb-

ner? A. More or less.

Q. And with the watershed of Lurvey Creek

—

that is, the innnediate watershed between the rim and

the basin? A. Yes, sir,

Q. You have known during this time the fiow of

Lurvey Creek and Gold Creek? A. Yes, sir.

Q. Gold Creek is much larger stream than Lur-

vey Creek?

A. It is not much larger; it is a little more con-

stant.

Q. There is more water nonnally than in Luiwey

Creek? A. Yes, sir, when there is water.

Q. When?

A. In Luiwev Creek the water is not so constant

—



The Alaska Perserverance Mining Company. 789

(Testimonj^ of W. M. Ebner.)

Q. When the water is normal there is more in

Gold stream than there is in Lurvey %

A. When there is water

—

Q. I don't mean in a torrential condition.

A. What I mean is from the middle of May or

first of June until fall the first of November or first

of October.

Q. During that time both streams are full?

A. Yes.

Q. There is a good deal of rain in this country m
the summer time ? A. Yes, sir.

Q. This rain affects those streams?

A. Yes, sir.

Q. And during heavy rains both streams become

torrential? A. Yes, sir.

Q. On the contrary, when there is a long period

of no rain the ordinary water then drops down to a

small or minimum flow ? A. Yes, sir.

Q. Now, when they are down to the minimum flow

the minimum of Gold Creek is much larger than the

minimum of Lurvey ?

A. No, I don't want to say that—I think not.

Q. Any basin for the rain to accumulate connec-

tion either above the glacier?

A. Yes, sir, to a certain extent.

Q. The glacier at the head of Gold Creek is much

larger than the glacier at the head of Lurvey?
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A. Yes; that is what I think makes Gold Creek

more constant; it has a much larger glacier and it

lies in a flat while the Lurvey Creek glacier hangs up

on the mountain.

Q. By more^the minimum would be more in

Gold Creek then?

A. I mean this: that when it goes down to the

minimum the minimmn is more constant in Gold

Creek than it is in Lurvey.

Q. The word "constant"—that Lurvey would go

almost to nothing while Gold Creek would continue to

flow?

A. Not during the summer—the time is when it

begins to freeze the Lurvey will go to nothing and

Gold Creek will flow a good quiet flow.

That is all.

Redirect Examination.

Q. (By Mr. WINN.) There was some question

asked Mr. Mitchell on the witness-stand as to whether

or not you could go further up Gold Creek than the

intake of the water-pipe as it is there now, and

thereby get more fall by going further up. I want

to ask you if it is practicable from the contour of the

countr}^ and the character of the hill to go further

up Gold Creek in order to bring the water down where

your mill was or where it is now %
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A. Yes, you can go further up—there is another

fall to this water but it is almost inaccessible. Then

it is almost impossible to build a flume. I had it

surveyed and went over the ground and I found that

it would be almost impossible—we would have to

carry the pipe-line up through there and the ground

slides and it would be dangerous ; then there is a little

stream coming in there that furnishes a little water

—

it is next to impossible to maintain a ditch or pipe-

line up there.

Q, It would not be practical ?

A. It would be very impracticable because the

ground is very sliding and it would not stay.

Q. What has become of the old mill 1

A. It was taken out.

Q. How was it taken out ?

A. It was taken out by a snowslide.

Q. Coming down that gulch?

A. Yes, sir.

That is all.

Recross-examination.

Q. (By Mr. ISRAEL. ) You have a little stream

to the right up there ?

A. There is a little stream flowing in, it does not

amount to much—a, little flow of water in the sum-

mer time.
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Q. How much—probably not to exceed fifty

inches ^

A. I don't know that it does—that because most

of the time the gulch is covered.

Q. You don't know? A. I do not.

Q. It is only supposition that it could not be put

up there % A. Yes, sir, it could be.

Q. You did not do it?

A. I thought it would not stay. I dug the ditch

for the other and put up the pipe.

Q. You think it is in the same place—you would

not be positive ?

A. No, it does not amount to much—not a great

deal—during one, probably two, months of the year

it is a small gulch, a short gulch, which goes right up

to the ice and has no watershed to speak of; still it

furnished a little water.

Q. You say this is an engineering feat of no little

difficulty to go up there and put in a dam and retain

a dam in the bed of Gold Creek above the intake of

your diversion sufficiently far enough back above to

get 150 or 200 feet more fall to the water and bring

a pipe from that diversion in a cut in the bedrock

down to the falls, and you want to be understood as

saying that it would be an engineering feat.
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A. If you had bedrock it would be different—it is

not impossible but it would be very costly because

this is not bedrock but loose rock.

Q. It is loose, it is loose rock of the mountain-

side—the formation is the same as the mountain.

A. If it—if you have reference to Mt. Juneau it

is not.
, ;,

Q. You want to be understood by your testimony

that at this particular point where Gold Creek breaks

through and down the mountainside in a cataract

above where you made your intake that either side

of the bed of the creek is of such loose broken rock

that you could not construct a cut from 200 feet above

down to the vicinity of your old intake that would

be in solid rock?

A. I don't know in 200 feet—there is another falls

eighty feet above—I had that surveyed and measured.

The next falls is eighty feet, and v^hile it is possible

to do that by taking a pipe and going on the other

side as you would have to do, and you could not do

that very well because you would come right down

a sheer bluff and it would not be practical. It would

come along the mountain—it would be possible

—

there is nothing impossible for an American engineer

to do, but it would be a very costly one, and one I do

not think I would want to undertake and guarantee.
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Q. It AYOulcl no the considered costly when it be-

came a necessity to the operation of a plant that was

figuring on investing a million %

A. I would take into consideration that if I could

not make the rock wall hold—I would put in a pipe.

Q. That ditch in Gold Creek is the same way %

A. There is lower down—there is one bad place

and take out your flume about once a week.

Q. Same conformation?

A. It is down lower to where the mountain is

more solid, but the loose rock, the slide rock from

above, would take it out.

Q. Have you discussed this matter with counsel

for the defendant before 3^ou came here to testif3^ ?

A. Yes, sir.

Q. You have been brought here to prove that your

dam was as high as it could be, so that they could

not increase the potential horse-power from Gold

Creek beyond that which they have already claimed %

A. I don't know that we discussed that.

Q. You discussed the feasibility of a higher dam ?

A. The question was why I did not go up there

in the first place was discussed.

Q. And it was pointed out in that conversation

that they wanted to show to this Court that it was

not feasible to generate more horse-power with a



The Alaska Perserverance Mining Company. 795

(Testimony of John Olds.)

given amount of water in Gold Creek by having the

intake at a greater vertical than the present intake

—

that was discussed.

A. To some extent it was discussed.

That is all.

JOHN OLDS, a 'witness called on behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Mr. ISEAEL.—Mr. Olds has been almost con-

stantly in the courtroom and probably ought not to

be called.

Mr. WINN.—I could not say. We did not deter-

mine to call him before—I stated at the time the

witness were excluded that there might be some peo-

ple that I would want to call—I could not tell—since

I mentioned it to him, Mr. Olds has not been in the

room.

COUET.—The Court will hear his testimony and

then consider his objection.

Q. (By Mr. WINN.) How long have jou lived

in Juneau and vicinity ?

A. Since December, 1890.
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Q. Have you ever engaged in any mining business

since you have been here I

A. I worked six years in Silver Bow Basin min-

ing.

Q. You are somewhat acquainted with Silver Bow

Basin? A. Yes, sir.

Q. Used water and did placer mining, etc.?

A. Yes, sir.

Q. After you came here did you ever know of an

organization kno^^^l as the miners' organization of

the Harris mining district and was such an organiza-

tion existing here in 1880?

A. The miners ' laws ?

Q. Yes. A. Yes, sir.

Q. Do you know of any meeting of this organiza-

tion to foiinulate or amend an}^ existing rules or

transact any business?

A. I attended the first meeting of the miners who

formulated those laws.

Q. I will hand you a little pamphlet here marked

local mining laws and marked Plaintiff's Exhibit 16

and ask if you ever attended any meeting that had

anything to do with any of the rules and regulations

set forth in this book or pamphlet ?

A. Yes, I remember.

Q. I wish you would explain in your own way

what you know about these rules and regulations

—
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what was done at the meeting—what you done.

Briefly tell what you know about it.

Mr. HELLENTHAL.—No other objection except

it is incompetent.

COURT.—Overruled.

Mr. ISEAEL.—Except.

A. Well, the meeting that was held adopting those

mining laws for a guide in working the ground

—

placer mining, the district in the basin and no civil

law—there was no civil law here at that time and

the rules and regulations were formed principally to

apply to placer mining ; that is as I understand it.

Q. Where was placer mining being conducted ?

A. In Silver Bow Basin and along Gold Creek

and I think there was a few mining men working on

Mountain Creek and Twelvemile, and then there were

some men on Douglas Island.

Q. I do not care about that.

A. These were simply rules laid down by the

miners—^miners ' government.

Q. Did they follow them for a while ?

A. Yes, sir.

Q. What did they do about that I

A. They had to record for one thing and they

were the laws that we worked the claims under and

governed us in our work and location, etc.
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Q. Did this organization keep any record of the

proceedings if you remember—did they have a secre-

tary or recorder?

A I believe so. I believe at each meeting they

elected a secretary—never had any permanent or-

ganization, I don't think. I don't remember after

the laws were adopted by the miners.

Q. You have been living in Juneau then more or

less ever since then up to the present time ?

A. Yes, sir.

Q. I will ask you over what period of time those

rules and regulations were observed in and about Ju-

neau within the limits prescribed by the regulations ?

A. Well, up to the civil law.

Q. What do you mean by civil law!

A. When court was here in 1884.

Q. Do you know what became of those rules and

regulations of this organization after the courts were

established in Alaska?

A. Well, I never attended—I did not hear of the

miners having any arbitration—the miners' laws

passed into nonexistence after the civil law came.

Q. Did they ever follow it—the provision that you

could only take 200 feet on a creek ?

A. I don't think there was any ground located

after civil law came into effect. I don't know the

records will show.
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Q. I will ask you if you ever attended court here

in the early days, say in 1885 or 1886, when the ques-

tion of the binding force and effect of these rules came

up before the Court? A. AVhy, yes.

Q. Explain that to the Court.

A. A man by the name of George, enjoined us in

the summer or fall of 1885, as near as I remember

—

there were no lawyers here at the time and he claimed

that we were working on his claim, and he said he

was going over and get out injunction papers and

on Monday morning—this was on Sunday, I believe

—

and on Monday morning the United States marshal

came up with the injunction—that was in the fall

or summer of 1885. And I and my partner, I recol-

lect we went to him and said, "Why don't you call

a miners' meeting and settle this thing and find out

where we are '

' % We knew we were not working on

his ground because we had arbitrated it in 1884, in

just the same thing, and he said, "I am not going

to ; civil law is here and I am going to fix it in court"

;

so the next spring the case was tried

—

Q. Who was judge?

A. Judge Dawson. They sued us for $8,000 dam-

ages and Mr. Held was one of the lawyers, and as

near as I recall he introduced the local laws and for

some reason or the other I recall that Judge Dawson

said that the United States laws governed cases in
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this Court and not the local laws, and he as good as

said they were not worth the paper that the}^ were

recorded on—that was all that was said about the lo-

cal laws.

Q. Was that case tried before a jury?

A. Yes, sir.

Q. Did the miners get indignant toward that hold-

ing?

A. They did—the jury was composed of old min-

ers and they seemed to be indignant about the judge

cutting out their mining laws, and the.y found a ver-

dict contrary to the ruling of the judge.

Q. Have you ever known of those rules being de-

pended on or followed since that time?

A. No; I don't remember of there having been

followed after civil law came.

That is all.

Cross-examination.

(By Mr. ISRAEL.)

Q. The miners raised up against the civil law and

enforced their old rules?

A. They brought in a verdict.

Q. They could not do it without they followed the

old rules?

A. It looked as though they wanted the rules and

regulations to stand.
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Q. That is the last time you heard anybody depend

on any of those rules'?

A. I never heard of any one bringing them up

afterwards.

Q. Now, Mr. Olds, you say you are familiar with

this locality—where is Silver Bow Basin?

A. At the head of Gold Creek.

Q. Where does it start in?

A. Silver Bow Basin?

Q. Yes.

A. Starts at the tunnel where Nowell dug the tun-

nel, the basin—that is about where the basin starts.

Q. How far is that from town?

A. I could not say. I guess about three miles and

a half.

Q. How far does it extend from there up as far

as where?

A. That is the basin proper up as far as the Eb-

ner mill was standing at the corner of the basin on

one side and Icy Gulch was on the other.

Q. Do you remember Ebner's old mill?

A. Yes, sir.

Q. I hand you Defendant's Exhibit No. 33. Is

that—do you recognize that, Mr. Olds, as a photo-

graph of the old Ebner mill?
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Mr. WINN.—Objected to as not proper cross-ex-

amination.

COURT.—Overruled.

Mr. WINN.—Save an exception.

Q. Is that a picture of the old Ebner mill?

A. Looks like it to me.

Q. That, you say, is the upper end—about the

upper end of Silver Bow Basin?

A. Yes, I should judge so.

Q. From there on up Gold Creek and on up in

the mountains what is it called?

A. We used to call that the head of Gold Creek.

Q. After you struck Ebner 's mill to the Hile tun-

nel that is Silver Bow Basin?

A. No, the Nowell tunnel.

Q. Generally and universally understood by the

whole community and everybody ? A. Yes, sir.

Mr. ISRAEL.—NoAv, I desire, if the Court please,

to show by this witness and the records of the re-

corder of the recording division of this district a

book marked Minute Book Harris Mining District,

1881 to 1888, being the identical book exhibited by the

recorder, Mr. Folsom, here when he was on the wit-

ness-stand in plaintiff's case in chief, and ask per-
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mission to substitute certified copies of such portions

thereof as may be introduced.

COURT.—No objection; it may be done.

Mr. Vv^INN.—Wo want to see what he wants to

offer.

. 'Mv. ISEAEL.—I want to show and offer the con-

tents ; the entire contents from 1881 to 1885.

3,Ir. WINN.—Are you going to offer the book? .

Mr. ISRAEL.—I am going to offer portions of it.

Q. I will ask you if you were present when the

miners held a meeting in Orton's hall?

A. No, I do not remember, unless it was held in

the Cameron saloon which was afterwards purchased

by Hepner.

Q. Do you know Mr. Dixon?

A. I know him.

Q. Who was R.Dixon?

A. He was the recorder.

Q. He was the district recorder in 1885?

A. Yes, sir.

O. That was after the coming of the civil law—

a

year after ?

A. The civil law came in the fall of 1884.

Q. In 1885, R. Dixon was recorder of the Harris

Mining District? A. Yes, sir.
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Q. Do YOU know D. H. Murphy?

A. I think I do ; he was running the Sheep Creek

saT^^mll, if I mistake not.

Q. Do you know W. Grilican—Silica, William S?

A. No, I don't remember him.

Q. I will show you his signature on page 80 of

this minute-book. Do you recognize his signature?

Perhaps I did not read it correctly.

A. No, sir, I do not recognize it.

Mr. WINN.—I object to this examination. Coun-

sel says he is going to furnish certified copies. I

don't see why it is competent.

COURT.—Overruled.

Q. Do you recognize that?

A. I don't recognize that—Silica.

Q. You don't know who he was? A. No.

Q. Do you remember a meeting in Horton's Hall

in Juneau?

Mr. WINN.—Object to that—the record is the

best evidence.

COURT.—Overruled.
A. Well, I cannot sa.y that I do. I recall some-

thing about several meetings—some I did not at-

tend.
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Q. Probabl}^ this will refresh your memory. Do

you remember anything like this occurring about

February, 1885, at a miners' meeting. "Next in

order was the election of recorder. Moved by W. S.

Silica that H. States be elected recorder for the

year from Febr. 12th, 1885 till Febr. 12th, 1886."

Do you remember States?

A. He was commissioner at the time.

Q. He was United States Commissioner?

A. Yes, sir.

Q. Do you remember that it was for the pur-

pose of getting the miners' records into the posses-

sion of the United States Commissioner that had

come with the civil law and that the miners of the

Harris Mining District got together for that pur-

pose?

A. I remember something about a meeting at

that time. I don't remember whether I attended

it or not.

Q. It was for that purpose—putting the records

of the mining district in the hands of the commis-

sioner?

A. Yes, I think that was; there was a meeting

of that kind as near as I remember.

Q. Do you remember this
—"States—Seconded

bv R. T. Harris. Moved and carried the election
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shall take place by acclamation. H. States was then

elected by unanimous vote." Do you remember

that? A. I think I remember.

Q. Do you recall anything of this kind having

occurred or put in circulation at a miners' meeting

in 1885 after the coming of the civil law—^' Moved

by W. 8. Silica that the following amendments be

added to the by-laws of this district. Article—Sec-

tion 1. That from and after this date it shall be the

duty of the recorder to number in v^riting in con-

secutive order each notice of location and record

the isame in like consecutive order. Section 2. It

shall be the duty of the recorder to give to each ap-

plicant a certified duplicate of his notice of loca-

tion, showing its number, the date of filing, and the

Book and page of its record, and he shall be entitled

to receive a fee therefor of fifty cents additional.

Provided that no extra fee shall be extracted when

the applicant prepares his notice of location in dupli-

cate, 'Sec 'd by M. Powers. '

' Do you know who he

was ? A. A miner—3^es, he was a miner.

Q. The above—"Moved and carried, that a com-

mittee of three be appointed to receive and investi-

gate the books of the outgoing recorder and deUver

the same to the recorder elect. The chairman then

appointed N. A. Fuller"—do you remember him?
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A. Yes, sir.

Q. Who was he?

A. He was a miner—a quartz man; he never

placered.

Q. S. Lewis?

A. Hilman Lewis—he was; ,yes, he mined too.

Q. You don't remember W. S. Silica?

A. I don't seem to remember him.

Q. ''As a committee to execute the aformen-

tioned order. Upon motion the miners unanimous-

ly adopted the following resolution: Resolved that

the thanks of the miners of Harris Mining District

are hereby extended to R. Dixon our late recorder

for the faithful and efficient services he has ren-

dered this district during his incumbency of the of-

fice of recorder of said district. Moved and car-

ried the meeting adjourned. D. H. Murphy, chair-

man, Wm. S. Silica, Secretary." Now, do you recall

those things having been done by the miners in

1885? A. What was the date?

Q. That was February 12, 1885.

A. I don't think I attended that meeting. I

think I was away. I heard about the meeting.

Q. You heard afterwards that they had ap-

pointed a new recorder?

A. I heard that they had appointed a recorder,

etc.
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Q. And that was done in accordance with those

rules?

A. I suppose so. I never paid much attention

to it at that time.

Mr. WINN.—I think we are going pretty far with

hearsay testimony.

Mr. ISRAEL.—I think this is a question where

known records and known knowledge becomes a

matter of proof.

COUET.—Proceed.

Q. Were you here in 1886?

COURT.—I think we are going into another year

now and we will take a recess. Court will be at re-

cess until 1:30.

May 10, 1907.

Court convened pursuant to adjournment at 1:30

P. M., and all parties being present as heretofore,

the following proceedings were had and testimony

taken

:

JOHN OLDS, a witness heretofore called and

sworn on behalf of the defendant, being recalled for

further cross-examination testified as follows.

Further Cross-examination.

Q. (By Mr. ISRAEL.) Before passing from

the minutes of the meeting on February 12, 1885, I
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will ask you, Mr. Olds whether or not you know the

signature of D. H. Murphy?

A. Whether I know Mr. Murphy's signature?

Yes, sir, I think I know it. I have seen it a good

many times.

Q. Is that his signature ?

A. Yes, without doubt that is his signature.

Q. The signature I direct his attention to is con-

tained on page 80 of the minute-book. Were you in

Juneau in 1886 ? A. Part of 1886.

Q. Were you here in February?

A. No, sir; I was in San Francisco in February,

1886.

Q. When did you return ?

A. I think I arrived here the latter part of March,

1886.

Q. Did 3^ou know at that time of a place in

Juneau, February, 1886, Koeburg and Orton's

Hall next to the Franklin House ? A. Yes, sir.

Q. That was a public house?

A. That was a saloon"?

Q. That was also a saloon? A. Yes, sii*.

Q. Do you know K A. Fuller? A. Yes, sir.

Q. C. E. Coon? A. Yes, sir.

Q. Were they miners?

A. N. A. Fuller was interested in quartz. C. E.

Coon was a druggist

—
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Q. Do you know a man named Peterson"?

A. Peterson; yes, sir.

Q. D. A. Peterson! A. Yes, sir.

Q. That is Ms initials ? A. Yes, sir.

Q. Do you know where there is a place in town

called Wheelock Hall?

A. That was a hotel established by Wheelock

—

I suppose that is it—the only place at that time that

Wheelock had.

Q. Do you know a man named Murphy and who

w^as he '? A. AVhat is his first name ?

•Q. It is not given. Do you know a man named

Noles?

A. I presume that is Frank Noles—yes.

Q. Do you know Howe? A. Yes, sir.

Q. Do you know a man named John G. Held?

A. John G.—I presume that is Mr. Heid.

Q. J. C. Stills—I will show you this book—may-

be you will recognize the names on page 84—J. G.

Heid and J. C. Stills—I think that is Stilts. Did

you know a man named Stilts ?

A. I guess that must be Junmie Stilts, the post-

master at that time in 1886.

Q. Now, tliis record seems to appear as follows:

Recorder's election—held this the 12th day of Febry.,

1886, in Koeburg and Orton's Hall next to the Frank-

lin House, Juneau, Alaska. Meeting called to or-
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der by H. States. This record being on page 83 of

this book. Mr. N. A. Fuller unanimously elected

chairman. C. E. Coon, secretarj^ Reading of the

minutes of last meeting by Secy. Moved by Peter-

son and 2nd that the meeting adjourn to Wheelock's

Hall. Lost. Moved by Peterson that recorder be

elected by ballot and 2nd by Murphy. Carried.

Chairman appointed Frank Noles and How as tell-

ers. Nominations being next in order J. G. Held

and J. C. Stilts were nominated. Peterson moved

and 2nd that the nominations be closed and that we

proceed to election. Carried. Peterson moves and

2nd that polls be open one hour. Amendment made

b}^ Murphy and 2nd that polls be open two hours.

Carried. Polls open at 1:45 P. M. Polls closed at

3:45 P. M. Result as follows J. G-. Held 146—J. S.

Stilts 82. No. votes polled 228. Held majority 64.

Moved by Mr. Murphy and 2nd that Mr. Held be

unanimously elected recorder. Carried. Moved by

Storr we do adjourn sine die. Carried. C. E. Coon,

Secy. Upon your return from San Francisco did

you at that time learn that there had been such an

election held by the miners and that Mr. Held had

been elected recorder?

A. By those I met—certainly I heard of it.

Q. Was Held United States commissioner at that

time ? A. No, sir.
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Q. He was not? A. No.

COURT.—Can't tliis be shortened by offering what

pages you desire and afterwards have it copied by

the stenographer?

Mr. ISRAEL.—It could, your Honor, without

doubt, if it was not for the fact that if we offered

this book it would undoubtedly be met by obliga-

tions.

COURT.—Make it as brief as possible.

Q. I will ask yon where you were on November 3,

1886? A. I was in Juneau, I think.

Q. At that time there was a courthouse in Jun-

eau—1886? A. Yes, sir.

Q. Where was it?

A. Down in where Neilson keeps a second-hand

store.

Q. Down near the Louver?

A. Across the street from the Luver—almost

across.

Q. You knew at that time N. A. Fuller—a man
named N. A. Fuller? A. I did.

Q. Was he a miner?

A. He was interested in quartz and superin-

tendent of Treadwell if I am not mistaken.

Q. Do you know a man named M. J. Cohen?

A. Yes, sir.
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Q. What was he?

A. He was running a mine—operator.

Q. Do you know a man named J. Timmons"?

A. Yes, sir.

Q. Referring back a moment to the contents of

page 85 of this book—there appears to have been

228 votes polled for recorder. About vrhat was the

population here in and about the Harris Mining Dis-

trict about that time—about how many would you

say, all told, miners eligible to vote?

A. I could not very well say—never gave it much

study; somewhere about 500 people.

Q. Men, w^omen and children?

A. Not many children at that time.

Q. Men and women? A. Yes.

Q. One-half would be men?

A. More than that.

Q. Three or four hundred men?

A. Where were few women here at that time.

Q. Two hundred and twenty-eight represent a

majority of the miners here at that time?

A. No doubt it would.

Q. Now, it appears from this record that on No-

vember 3, 1886, pursuant to a call therefor duly made,

N. A. Fuller was elected chairman and M. J. Cohen

secretary. John G. Heid tendered in writing: his
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resignation of the office of recorder of the district

which on motion of Mr. J. Timmons was accepted.

Whereupon the meeting adjourned. On page 87.

And on the next page. At a meeting of the miners
of Harris Mining District, Alaska, held in the court-

house in Juneau, Alaska, on November 17, 1886, pur-

suant to call therefor duly made, John G. Held act-

ing as chairman and D. H. Muiphy as secretary.

On motion of James Mitchell—Did you know James
Mitchell?

A. I knew James Mitchell about that tmie.

Q. And William M. Bennett—did you know him ?

A. Yes, sir.

Q. Were appointed judges and N. A. Fuller and
D. H. Murphy clerk to conduct an election for re-

corder of Harris Mining District to fill the unex-

pired term of John G. Heid resigned. L. L. Wil-

liams—did you know^ him? A. Yes, sir.

Q. And John Timmons were respectively placed
in nomination. On motion the election was to con-

tinue and the polls to be kept open until 4 P. M. of

this date. And at 4rl5 P. M. the chairman an-

nounced the result of the election as follows, viz.:

Total number of votes cast 177—for L. L. Williams

110, for John Timmons 64—rejected 3. Whereupon
L. L. Williams was declared duly elected as record-
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er of Harris Mining District for the said unexpired

term. On motion the meeting adjourned sine die.

Was Williams the United States Commissioner?

A. At that time; yes, sir.

Q. Do you know the signature of John G. Held?

A. Yes, sir.

Q. And D. H. Murphy—I will ask you if they

are not John Gr. Heid's and D. H. Murphy's signa-

tures on page 90—at the end of that meeting %

A. Yes, sir; I believe they are the signatures of

those two gentlemen.

Q. Now, on page 91 of this book. The regular

annual meeting of the miners of Harris Mining Dis-

trict was held on February 12, 1887, to elect a dis-

trict recorder for Harris Mining District for the

ensuing year. D. H. Murphy, Esq., was chosen

chairman and John G. Heid, Sec'y. There being no

opposing candidates for said office of district re-

corder, upon motion of S. Lewis the rules were sus-

pended and Louis L. Williams, the present incum-

bent was chosen the recorder. On motion the meet-

ing adjourned sine die. Do you remember any such

election in 1887?

A. Yes, sir, I think I do.

Q. Now then, Mr. John Olds—that is yourself?

A. Yes, sir.
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Q. This is on page 92. The regular meeting of

the miners of Harris Mining District, Alaska, was

held pursuant to the regular call, at the courthouse,

in the town of Juneau, Alaska, on the 11th day of

February, 1888. Upon motion J. G. Heid was

chosen chairman and John Olds secretary. Upon

motion of John Curry, Esq., the rules were sus-

pended and L. L. Williams, the present incumbent

of the office of recorder for said Harris Mining Dis-

trict, was elected by acclamation, for the ensuing

year, as recorder for said Harris Mining District,

Alaska, Dated Feby. 11, 1888. Do you remember

that meeting Mr. Olds ?

A. I don't know—yes, sir, you refreshed my
memory.

Q. That is your signature? A. Yes, sir.

Q. You wrote those minutes?

A. I believe I did.

Q. iSay if they are in your handwriting?

A. Yes, I remember the meeting.

Q. What? A. I remember the meeting.

Q. You wrote the minutes in your handwriting?

A. Yes, sir; they are not in my handwriting in

the book; that is my signature.

Q. Nov/, I have here a book marked the records

of the recorder—it is marked on the face 1880-1881

A, Lode claims, placer, water, townsite and deeds.
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On the back of this book is 1 Lodes No. 1. Hereto-

fore identified by the recorder while on the stand as

the first volume of the records of his office and on

page QQ thereof—I have a pamphlet a resolution

—

An adjourned meeting of the miners of the Harris

District was convened at the house of P. McClinchy

at 12:30 P. M.—Harrisburg, on February 9th, 1881.

This place was then known as Harrisburg?

A. It was known as Harrisburg.

Q. The following preamble and resolution was

then read by T. A. Wilson and passed. Resolved

Whereas none but bona fide American citizens have

a right to participate in making laws for the gov-

ernment of American citizens and but few of those

present being able to prove their citizenship where-

fore be it resolved that as a proof of citizenship all

persons wishing to participate in this meeting be

required to make oath to the same before an offi-

cer competent to administer an oath. The following

resolution was then passed. Resolved that it is the

wish of the miners present that Lt. Comdr. C. H.

Rockwell, U. S. N., be requested to administer the

oath that they are citizens of the United States to

those present who desire to take the same. Lt.

Comdr. C. H. Rockwell then administered the fol-

lowing oath to the following named persons. I

solemnly swear that I am an American Citizen, So



818 C. M. Tliorndyke et al vs.

(Testimouy of John Olds.) '

Help me God." Then follows a long list of names

among which I find that of John Olds—were you

present at that meeting and did yon subscribe that

roU? A. I cM.

Q. That was a miners' meeting?

A. That was a miners' meeting.

Q. That was the miners' meeting which passed

the rules and regulations which were to govern the

miners in the Harris Mining District ?

Mr. WIXX.—We object—

COURT.—Overruled.

A. I don't see anything about lodes with the ex-

ception that they allowed 30 days after it was staked

—and it was for the government of placers and wa-

ter rights, as I imderstand it.

Q. Does not article four of tiiose rules as shown

in the book provide that vein or lode claims shall be

located and worked in accordance with the mining

laws of the United States ?

A. That is right; that is the way the law reads.

Q. Now, I want to ask you if you know that this

minute-book, the last page of which contains your

signature, is the book which was then recognized as

the record of the minutes of the meetings of the

miners which were k-'ipv .*;rom that tmie up to the

time you were secretary of the last meeting?
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A. I presume that is the book,

Q. At the time you was secretary did you have it

in your possession?

A. I think it was kept with the recorder—he had

a safe.

Q. . A }3art of the miners' records?

A. I presmne that is so.

Mr. ISRAEL.—I now desire with the approval

of the Court to substitute a copy of the minutes con-

tained in these books.

COURT.—Xo objection it ma.y be received. It

may be admitted and marked and a copy substituted.

You will not mark the record 3^ou will substitute a

certified copy for it.

Q. Now, you remember this rule contained among

the local laws of the miners—vein or lode claims

shall be recorded within twent,y days after location

and placer claims shall be recorded within ten days

after location?

Q. Do you remember that rule?

A. YeSj I thought I remembered—I thought it

was 30 days but if it is twenty days there that is

what it was.

Q. From the time that rule was put into effect up

until 1900 when the Carter Act came into force in the

District of Alaska have vou anv knowledge of anv
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of the miners in the district attempting to hold vein

or lode claims without recording the notice?

A. Without recording them?

Q. Without recording them.

A. No, none within my knowledge.

Q. I will ask you if it is not the universal custom

all these years up to the present time ?

A. Well, within a reasonable time.

Q. It was the recognized custom to record under

the rules of the district.

A. That is all.

Q. Then you were bound to record or lose your

claim? A. That is what you might do.

Q. That is what you did?

A. Whenever I made a quartz claim I have a re-

cord of it as quick as I got to the recorder's office.

Mr. ISRAEL.—I desire to offer in evidence—with

the permission of substituting copy therefor—pages

65, 66, 67, 68, 69, 70, 71, 72, 73 and 74 being a con-

tinuation of the miners' meetings recorded in volume

1880-1881 A Lode claims, placer, water, townsite,

and deeds, vokune one of the records of the recorder

or connnissioner, being all the pages of the record of

this ujDon which the witness John Olds has testified.

Mr. WINN.—The only objection we have is that

it is part of their original case. We object to it at
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tliis time; they cannot put in proof at tliis time of

that. We had assmned that they had rested their

ease and have gone upon that theory but under this

rule they are now oifering other evidence.

COURT.—The objection may be overruled—they

may be admitted.

Mr. ISEAEL.—Now, for the purpose of saAdng

time I will ask counsel to allow the record to show

that these were offered and read at this time.

Mr. WINN.—We will not insist on their reading

them. The record may show that.

COURT.—The Court has read them and heard

them read.

Mr. ISRAEL.—Now in order to clear up any

omissions I will state that the book marked Minute

Book Harris Mining District, Augt. 1881, to Feby.,

1888, is to become Plaintiff's Exhibit No. 21, and that

the volume marked 1880-1881 A. No. 1 Lode claims,

placer, water, townsite and deeds will become Plain-

tiff 's Exhibit No. 22.

(Said exhibits so marked and liereto attached.)

That is all.
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Redirect Examination.

Q. (Mr. WINN.) -I will ask you whether or not

—if you know whether or not it has not been the cus-

tom in and about Juneau when any person set apart

any piece of land either mineral or non-mineral they

have been in the habit of recording the location no-

tice with the recorder of the taking up of such piece

of land—has that been the custom?

A. That has been the custom for either mineral

or non-mineral land.

Q. I will ask you about what time approximately

did Judge Dawson first hold court here in Juneau

and conunenced his ruling on what purported to be

the ruling against the miners' law.

A. The Blucher Hile case was about the first

mining case he tried ; that is what caused the row.

Q. Do you remember about what time that was ?

A. I think that was in June, 1886—May or June

;

it was early in the season.

Q. And John G. Heid, whose name appears on

some of the records of the miners' meetings, was one

of the attorneys in that case ? A. Yes, sir.

Q. Did you ever know of a book called Copp's

Mining Laws?

A. Bob McClusky, my partner, had a copy.

Q. Did you ever use Copp's Mining Laws as a

criterion to go by?



The Alaska Perseveramce Mining Company. 823

(Testimony of John Olds.)

A. As I remember, the laws governing placer

claims that were adopted were similar and almost

exactly like the laws which we were using in British

Columbia. We had just left British Columbia and

came to the Cassiar mines and the laws we adopted

here were about the same as the laws which governed

placer claims in British Columbia, and the water

rights, as I remember, were similar to Copp's Mining
Laws, and what we adopted about lode claims we ac-

cepted Copp's Mining Laws—the only difference was
that we had to record a lode claim within twenty

days, and I think Copp's Mining Laws say within a

reasonable time or so many days—I forget about the

number of days.

Q. Do you know whether or not that has been the

custom for a great many years to record location

notices of water locations and placer and quartz

claims within a reasonable time and not any particu-

lar fixed time and any specified time ?

A. Do I know or not ?

Q.Do you know whether or not that has been the

general rule? A. After they Avere located?

Q. To record.

A. Recorded in a reasonable time—that is the

rule, as I understand it.

That is all.
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Recross-examination.

Q. (By Mr. ISRAEL.) It has been the custom

to record everything that was universal all these

years—the universal custom,

A. Claims had to be recorded just about as it is

now; I don't see any difference.

Q. It has been the universal rule and generally ob-

served since the days of the miners' rule—they have

been universally recorded.

A. So far as I understand.

Q. None of Judge Dawson's rulings—he never

questioned the recording—he never tried to set aside

the right to record the notice of location?

A. None that I know of.

That is all.

JOHN G. HEID, a witness called on behalf of the

defendant, having been first duly sworn, testified as

follows

:

Direct Examination.

Q. (By Mr. WINN.) You are an attorney at

law and live in Juneau? A. Yes, sir.

Q. How long have joii lived there?

A. Since 1885.

Q. You have been practicing law ever since you

have been here? A. Yes, sir.
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Q. I Avill ask you if you know Mr. Thorndyke?

A. I do.

Q. I will ask you if you are acquainted with the

ground known as the Martin Lode claim*?

A. I know where the ground is and have been on

it, but I could not say anj'-thing about the exterior

lines or boundaries.

Q. I will ask you if you ever had any conversation

with Mr. Thorndyke with reference to his being on

the Martin Lode claim ? A. I did.

Q. Where and when was that?

A. Year before last, I think, in the middle of the

summer.

Q. Some time in the middle of the summer of

1905? A. Yes, sir.

Q. What was that conversation?

Mr. ISRAEL.—They have not yet fixed the place.

COURT.—It should be.

Q. I will ask you if some time during that sum-

mer near Behrend's store, in the town of Juneau, you

had any conversation with Mr. Thorndyke when

you and he was present?

Mr. ISRAEL.—Object to this as incompetent and

immaterial.

COURT.—Overruled.
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Mr. ISEAEL.—Except.

A. I had one conversation with Mr. Thorndyke.

I met him, I think, in front of Mr. Behrend's bank,

and one conversation, I believe, the day after I was

do^vn at his assay office.

A. I was going down the street and I met him

—

I represented Mr.. Bach, one of the owners of the

Martin claim, and I ask him what he meant hy erect-

ing some buildings on the Martin and also what they

were stringing sluice-boxes on there, and that Mr.

Bach wanted me to institute proceedings to have

him removed and enjoined from going on the ground

and that I wanted to know what their intentions

were. He said that they had put a building on there

but they did not claim any part of the Martin Lode

claim; it Avas for the purpose of getting that water,

I said ,

'

' Well, you had better get the boxes off

—

yow

have no right there and Mr. Bach don't want them

there." He got a little warm and he refused. I

said, "I will have to go in court," or "I will throw

you in court,"—something like that—and he said,

"I guess I will show you who owns it." I passed on

down the street. When I met him in the assay office

he said,
'

' I think Bach is a fool for insisting that we

should not permit that water to run over this claim

because we are not harming his claim any or doing



The Alaska Perseverance Mining Company. 827

(Testimony of John G. Held.)

it any damage; we are ground-sluicing the surface

off and making a mine of it and it is going to bene-

fit the claim.
'

' That is the substance of what he said.

He asked me if I did not take that view of it, and I

told him that I did not see any liarm in their having

that string of boxes on there but that he did not want

them on there.

Q. Did you in that conversation say anything

about it to the effect that Bach did not have it prop-

erly staked %

A. On the first day he said the time would come

when these old-timers w^ould have to stake and record

their claims properly. I said that claims has been

kept up and the assessment has been done on it regu-

larly—that it was in existence and rej)resented by

people before he came to the camp, and he said some-

thing about proper location or proper recording—

I

did not pay much attention to it, and walked off.

Q. You have been practicing law here—when was

that, 1884, 1885, or 1886 ? A. In 1885.

Q. Here is a book which has been referred to as

the minute book of the Harris Mining District, Au-

gust, 1881, to February, 1888, and on page 87—

I

think that is the page—87, wish to call your at-

tention to the minutes of a meeting concerning John



828 C. M. Thomdyke et al. vs.

(Testimonj^ of John G. Held.)

G. Held and ask jou if you are the same John G.

Held?

A. Yes, sir ; that is the time I resigned my office

as mining recorder for the Harris Mining District.

Q. I wish you would state briefly to the Court

just what you know about the organization by the

miners of the Harris Mining District and the meet-

ings you had and the last meeting and whatever else

you may know about it ?

A. Up to May 16, 1884, when the organic act came

into effect for Alaska and became the law, the mining

rights were governed by mining rules and regula-

tions and that fall of the year before I came the gov-

ernment officials came up here and in 1885, I think,

was the last miners' meeting that was held; that is

my recollection.

Q. Do you want to refresh your memory ? I will

ask you to look at it and see when the last minutes

were made ?

A. I know there was no miners' meeting after I

came here—regularly held as a meeting.

Q. I think you will find some time in 1887 ?

A. That was after I had resigned, for the miners

had practically given up their organization as a

miners' organization. In the fall of 1886, the Court

made an order requiring me to turn over all the re-
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cords of tlie Harris Mining District—the mining

records, to Judge Williams, the United States Com-

missioner at that time, holding that he was the only

recorder who was authorized to make any records,

and then I resigned, and I think you will find—that

on November 3d—a meeting was called. I remember

the order and I posted the notice of the meeting and

turned in my resignation—that was in 1886, and in

1887 there was some dispute about it, and some

wanted to elect a mining recorder and the miners at

that time did not want any dispute or doubt thrown

upon their records, and were not disposed to allow

the mining records to go, and it was not until very

nearly the time for the regular election a crowd of us

got together and elected Judge Williams as recorder.

Q. Then Judge Williams was the United States

Commissioner who had been appointed by the Court

and the records were turned over to him*?

A. Yes, sir.

Q. Now, in 1887—I will ask you if there has ever

been any meeting of the society called the miners of

the Harris Mining District, meeting and making any

rules or passing any laws or doing any other work

since the time you last mentioned?

A. I could not remember the minutes.

Q. I think the last is in 1887—February, 1888.
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A. That was about the only one, and that was for

the purpose of keeping up the mining records, keep-

ing all the records in the hands of the commissioner

—the mining rules and regulations were only formed

to govern the location and holding of mining clahiis

prior to May 16, 1884—the passing of the organic act

—after the organic act had been passed of course it

provided that the laws of the United States in respect

to mining were to be the laws of the territory.

Q. What do you know about the custom which

has been followed in regard to recording notices of

mineral claims and water rights and notices of tak-

ing up any other government land mineral or non-

mineral has that custom been followed?

Q. We have always recorded in the office of the

United States Commissioner and there was no other

recording office then.

Q. I will ask you if there has been any exact or

particularly specified time in which a notice of a min-

ing claim—either quartz or placer or water had to

be recorded before the passage of the act—was there

any particular time after 1887 ?

A. No ; there was not after 1887, no sj)ecified time.

The only placer mining that was done in Silver Bow

Basin was in the summer of 1886, and I think in

1887 the entire basin passed into the hands of the
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Nowells and similar large companies—200 feet was

a little claim for a creek claim, and was divided into

small holdings and a great many were relocated—the

parties quit and finally these all drifted into one

thing, and for that reason you can not call it any

placer mining except what was done by the Nowell

Company in the ditch.

Q. And what the Jualpa Company tried to do.

A. I don't know that I mean placer mining—be-

fore a great many clauns joined.

Q. I will ask you what has been the practice in

court whether or not the rules were relied upon in

regard to the size of the claims, the time of recording

the notice—have they been relied upon?

A. They were in force and regarded to be the law

so far as the rights in relation to mines adopted be-

fore the civil law came in but after that they did not

cut any figure.

That is aU.

Cross-examination.

Q. (By Mr. ISRAEL.) Mr. Behrends was pre-

sent at the first conversation.

A. I don 't know who was there.

Q. In that conversation Mr. Thorndyke disputed

your title? A. He got quite warm.

Q. Said you could go into court and show your

title if you had it.
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A. I said I would have to drag liim into court.

Q. You did drag iiim into court?

A. Yes. I applied for a patent.

Q. You are tlie attorney for tlie Alaska Persever-

ance?

A. No, sir, I did not get on one side of that.

Q. You are representing the Alaska Perseverance

all of the time ? A. Yes, sir.

Q. Applied for a patent on that claim ?

A. Yes, sir.

Q. And that claim was adversed by Thoi'ndyke

and thrown open through an excess of land in the

Meal Ticket ? A. Yes, sir.

Q. And that part of the adverse against the

Alaska Perseverance Company on the Martin—it is

pending in this court ? A. Yes, sir,

Q. And you are attorney for the Alaska Per-

severance ?

A. I am not ; I am in one part of it.

Q. Your name is signed to it as attorney for

them?

A. Pending the patent. Bach sold to the Per-

severance and the contract was drawn thai they

would pay a certain sum of money for it and I repre-

sent Pollock and Bach to some extent.
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Q. Then it is up to j^ou to make a defense for Mr.

Bach?

A. To appear and defend them in this litigation.

Q. Exactly'? A. That is all.

Q. That is the contract with the Alaska Persever-

ance ?

A. With the Alaska Perseverance and Bach

—

with Bach and Pollock
;
yes, sir.

Q. You don't mean to say, Mr. Heid, that after

the coming of the civil law aforogater the rule that

you were required to record the notice of claims and

water rights?

A. They did not do that absoluteh^ but it went

into disuse.

Q. Was there ever a time that they did not re-

cord ?

A. Not with the recorder—Avith the commissioner.

Q. The commissioner under the Dawson order

became the instrument of the miners' organization?

A. He made an order turning them over to

Judge Williams and said under the law he was the

only lawful recorder.

Q. They were turned over to him ?

A. Yes, sir.

Q. Then these miners met and elected him re-

corder ?
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A. No, tliey elected Williams so as to have no con-

flict—tliey did not want any conflict in the records.

Q. And he was the last recorder CA^er elected?

A. They did not elect him as mining recorder;

the}^ elected hun in order to defeat the miners who

did not want any interference with their records.

Q. In order to defeat a large majority you elected

him recorder"?

A. Well, it was simply for the purpose of pre-

venting the records being separated.

Q. At the same time he was commissioner ?

A. Yes.

Q. What was the object?

A. The effect of it was they never had any more

conflict.

Q. They were continuing him as mining recorder ?

A. No, sir.

COURT.—I think you are trying to argue with

the witness now.

Q. The last thing the miners ever did in the mat-

ter for whatever purpose they did it, it was resisted

until they had the United States Commissioner

elected recorder ?

A. No, it would have created chaos and the min-

ers would not stand for it.

COURT.—I understand it without further argu-

ment.
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Q. From that day to this eveiy mining claim or

water right in the Harris Mining District that has

been staked has been recorded with the United States

Commissioner in conjunction witli the old mining

rules ?

A. No, sir ; in conjunction with the Federal law.

Q. I don't want to argue with you. I realize how

much you have got the advantage, but I want you to

tell me if this is not a fact that the records of the min-

ing recorder were conducted without a break in the

record of lode claims ?

A. No, sir; there was no such a thing as a min-

ing recorder; this was the United States Recorder

—

he had been recording these locations—those he re-

corded after the miners' recorder went out.

Q. He has continued the old mining records?

A. They are custodians of all records; yes, sir.

Q. As recorder—as United States Recorder his

records began where the old mining records left off ?

A. I told you as recorder after he took the office.

Q. They began where the old records left off?

A. No ; that is a continuation of the mining records

—they had not caused really a break.

Q. Now, you are arguing with me.

COURT.—I don't think you are going to get any-

thing more satisfactory than you have already got.
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Mr. ISRAEL.—Possibly not.

Q. Counsel says that it was customary to record

everything mineral and non-mineral.

A. That is the case—that is uniform with me now.

Q. It is uniform right here now ? A. Yes, sir.

Q. You continued to record anything mineral or

non-mineral ?

A. When a man locates an}i;hing the location he

records.

Q. That is true?

A. He generally records it.

That is all.

Mr. WINN.—I think that is all.

Mr. WINN.—We desire now to finish up the rec-

ord title and show that the title vests in the Perse-

verance company. The first paper we offer is a deed

from Gus Lundgren to George Bach—a certified

copy.

Mr. HELLENTHAL.—No further objection than

to make this general objection to each one that they

are immaterial to prove anj^hing in relation to the

pleadings and issues in the case.

COURT.—Overruled and exception allowed.

(Marked Defendant's Exhibit No. 34, and hereto

attached.)
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Mr. WINN.—The next is a power of attorney from

Phillip Pollock to George Baeli—^a certified copy.

COURT.—Admitted.

(Marked Defendant's Exhibit No. 35, and hereto

attached.)

Mr. HELLENTHAL.—Same objection.

COURT.—Overruled and admitted.

Mr. WINN.—The next is a deed from George Bach

•—signed in his individual capacity and also as at-

torney in fact for Phillip Pollock to the Persever-

ance Mining Company.

(Marked Defendant's Exhibit No. 36, and hereto

attached.)

Another deed from Phillip Pollock to the Alaska

Perseverance Mining Company.

COURT.—The record may show that they are all

admitted over the objection of plaintiff and an ex-

ception allowed.

(Marked Defendant's Exhibit No. 37, and hereto

attached.)

Mr. WINN.—We next desire to offer in evidence

the affidavit of A¥illiam Nelson as to the amount of

money expended on the Lurvey water right. It has

been filed and recorded for the year 1897—a certified

copy.
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Mr. HELLENTHAL.—The same objection and

that it is incompetent, irrelevant and inmiaterial

—

no law requiring the making of such on instrimient

and no law requiring the recording of such an instru-

ment. Absolutely incompetent to prove any issue in

the same.

COURT.—I am not quite sure about that. I think

it is a question.

(Argument of counsel.)

COURT.—I think the objection ought to be over-

ruled. I am inclined to admit it.

(Marked Defendant's Exhibit No. 38, and hereto

attached.

)

Mr. WINN.—We now desire to offer the affidavit

of C. H. L. Pearce, which shows the expenditure of

some $399 on the same water right for the year 1898.

Mr. HELLENTHAL.—Same objection.

COURT.—Overruled and exception allowed.

(Marked Defendant's Exhibit No. 39, and hereto

attached.)

COURT.—These affidavits are admitted, not as

evidence, but as part of the record title to the prop-

erty.

Mr. WINN.—Now, for fear that we may possibly

have omitted to offer some exhibit that we had the
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witnesses testify regarding, we desire now to make

the offer that all exhibits from No. 1 to No. 39, inclu-

sive, be admitted and with that we rest.

COUET.—So far as they have been offered and

presented to an}^ witness before the Court they may

be admitted, subject to the objection made by coun-

sel for the plaintiff to any of them.

Mr. ISEAEIj.—I desire at this time—this exhibit

the certified copy of location of the Bach claim.

I will state that in our pleading there are some

dates left blank.

COURT.—Those dates ought to be put in.

Mr. WINN.^I think in paragraph 4—^^ve ask to

put in the 6th day of July, 1904.

COURT.—Show it to counsel and if there is no ob-

jection it may be done—the amendment may be made.

Mr. WINN.—There is one date the time of this

option—we might as well amend tliat—the 10th day

of August, 1901. That is all.

COURT.—Defendants rest—let the record show

it.

Defendants rest.
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REBUTTAL TESTIMONY FOE PLAINTIFF.

COURT.—Plaintiff may proceed with their re-

buttal.

Mr. ISRAEL.—I desire at this time to m^ove the

Court that Defendant's Exhibit No. 6, being a pur-

ported location of the Martin Lode Claim, together

with the testimony in this case offered by the defend-

ant tending to show the existence of a lode mining

claim, known as the Martin Lode, overlying and

blanketing the B. C. Placer claim, l^e stricken from

the record for the reason that the defendant has fail-

ed to establish the validity of the location of any such

lode mining claim by the evidence tendered.

If the Court desires, I would like to be heard upon

this motion. I deem it absolute^ necessary to be

made at this time for the purpose of establishing

and directing the testimony on re])uttal as an attack

upon the validity of this lode—the conflicting lode

claim.

COURT.—The Court can inform you ver}^ quickly

that in this case the Court is not going to detennine

the question of title between the Martin Lode and B.

C. Placer.

Mr. ISRAEL.—I do not think the Court can con-

sider it for any purpose at all under this bill, but

we had to take the position that these defendants



The Alaska Perseverance Mining Company. 841

have absolutely failed to establish a valid lode loca-

tion as a mining claim

—

COURT.—I don't want to hear you now, I will

hear you on the argument on the conclusion of the

testimony—^the main argument of the case. I under-

stand it is offered in answer to your allegation of title

to the B. C. claim set out in your complaint. So far

as it goes to that it may be sufficient. It is not neces-

sary to consider it any more than other parts of evi-

dence in that case ; it is offered in rebuttal to offset

your claim of title that is tendered in your complaint.

Mr. ISRAEL.—We plead absolute right of loca-

tion. Under the rule of the pleadings if the Court

does not at this time sustain the objection that they

have not made any proof upon which to substantiate

a valid location of the Martin lode claim, we are com-

pelled to rebut their testimony.

COURT.—I want counsel to make such a record

as he ought to make. I take this view of that mat-

ter—you are here upon the issues tendered by you

of the priority of this water right—this Lurvey Creek

claim and claim that it is necessary for you to have

the water. The claim is that you made the appro-

priation of the water at a time specified in the com-

plaint for a particular purpose—that particular pur-
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pose being to work the B. C. claim. You allege title

and ownership to the B. C. claim. They set up in

their answer their prior title to the Martin claim

—

of a portion of your placer claim only there is a

portion of your placer claim which is not in the case,

and I take the view of it—the question of whether

you own the whole or a portion of the B. C. claim

is iimnaterial. You have a right to take up the water

for the purpose of working a portion of the claim

as well as the whole. Your right to a portion of it

is not disputed and therefor you had a right to take

up the water for the purpose of working it. So it

seems to me that that is an immaterial issue in this

case. I don't think, so far as I am concerned, I

would spend any time on the ]Martin claim at all,

but I want counsel to make such a record as you

think 3^ou ought to under the circimistances, so that

either side can take an appeal to the Circuit Court

of Appeals.

Mr. ISRAEL.—We desire an exception to the rul-

ing of the Court.



The Alaska Perseverance Mining Company. 843

€. M. THORNDYKE, a witness heretofore called

on behalf of the plaintiff, upon being recalled in re-

buttal, testified as follows

:

Direct Examination.

(By Mr. ISRAEL.)

Q. Do you know^ \vhere the exterior boundaries

as they are noAv surveyed of this M'artin Lode claim

are? A. I do.

Q. "V^Hien did jow first go on the ground now^ em-

braced within that claim?

A. In the spring of 1905.

Q. Were you there after the surface was entirely

cleared from the sno^v and ice of the winter ?

A. I w^as.

Q. Up to that time had anybody been in or upon

that propert}' ? A. Not that I saw.

Q. What evidence—at that place—^marked the ex-

terior boundaries—stakes or evidence of the location

of a lode vein did you find ?

A. Well, I don't think I could see any; there were

some holes all over the country—abandoned holes all

over that locality.

Q. Did you see any stakes or boundaries ?

A. No, sir; I saw^ no evidence of any stakes then

•—no boundarv stakes. I found a stake which was
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afterwards used—^\^'llethe^ it was or not I did not

know—it was not on tlie boundary line.

Q. Nothing to indicate that it w^as any boundary

line?

A. No marks; just a stake set in the ground.

Q. How familiar have you been with that par-

ticular section of Gold Creek since that time ?

A. Well, I have put in the greater part of the

summer—the working season since then.

Q. Have you been in its vicinity in the middle of

the winter? A. Yes, sir; I have.

Q. What time in the winter?

A. In January in the middle of the winter. I

have been up there the last of December to make a

Q. With your knowledge of the country, what

would be the condition on the first day of January

—

as to the surface being so that stakes could be set

and lines marked?

Mr. WINN.—Object to that—

. COUET.—Overruled.
A. We certainly did the work.

Q. I Avill say on the 2d day of January.

Mr. WINN.—Object.

COUET.—Overruled.
A, Well, that country is covered—the topography

of the ground of the ^lartin lode there is anywhere
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from 20, to 70 or 80 feet of snow—everything cov-

ered from one end to the other in all directions.

Q. It would be a phj^sical impossibility on the

first day of January to make an accurate survey and

stake its corners ?

Mr. WINN.—Object.

COURT.—Overruled.
A. It would be a physical impossibility.

COURT.—I consider it immaterial.

Mr. ISRAEL.—There are some features of it

which might suggest that as being immaterial.

Q. I want you to look at Identification No. 18,

19 and 20 and state if you recognize what they show ?

A. I recognize what they are.

Q. Do you recognize when they were taken?

A. I do.

Q. What do they represent?

A. They represent the dam and intake of our water

diversion on the B. C. place and some of the flume

up to that point where it goes out of sight around the

point ?

Q. When were they taken?

A. Taken in August, 1905.

Q. How long after the diversion ?

A. Two days.
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Mr. ISEAEL.—We offer tliem in evidence.

'COURT.—No objection—admitted.

(Marked Plaintiff's Exhibits Nos. 18, 19 and 20,

and attached hereto.)

Q. I show you Defendant's Exhibit No. 5, and

direct jour attention to the figure 2 thereon—^w^ritten

in white ink and testified to in this case by the wit-

ness Michell, as being a iDhotograpli of all the exposed

bedrock of the ground-sluicing on the B. C. claim in

1906, and ask you as to the truth of that statement?

A. That is not the strip on that claim.

Q. Tell the Court what was stipped there and the

extent, if any, not shown on the picture?

A. This strip here.

Q. Don't say that—say how it is marked.

A. This strip inarked two indicates the original

ground-sluice there on Gold Creek. The stip or

ground-sluice is to the south and east of the extreme

upper end of this bedrock cut as shown in this ex-

hibit.

Q. And hoAA^ extensive is it?

A. It extends up—that is in a east and south in

length, probably 150 feet. The ditch is very uneven,

following the meander of the liigher places in the

bedrock, so it would be rather a difficult proposition



The Alaska Perseverance Mining Company. 847

(Testimony of C. M. Thorndyke.)

to point it out on the picture. I could give a better

illustration Avitli a lead pencil in a few minutes.

Q. Give some idea of the area.

A. About 150 feet square—75 to 100 feet square

;

that is, with the shape of the ground-sluicing.

Q. It is irregular.

A. It is very irregular.

Q. Witness Mitchell testified that during the

working season of 1906 that he saw no one working on

the B. C. Placer—that he only saw the hydraulic

nozzle set against the roots of a tree in charge of no

one at all. Tell the Court what you did on the Per-

severance—the B. C. Placer —in the season of 1906

—what you did not do, and how if in any way you

were prevented from doing anything?

Mr. WINN.—Objected to as not proper rebuttal.

COUET.—I think that has all been gone into unless

there is something new he cares to bring out. If

there is anything new he wants to bring out, he may.

Q. During that season did you have anybody out-

side of yourself working on the B. C. Placer?

Mr. WINN.—Objected to as not proper rebuttal.

COURT.—Overruled.

Mr. WINN.—Except.

A. I did.
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Q. AYlio was it ? A. A man named Smith.

Q. Yourself?

A. McFarland and two different men—one named

Thompson, I think, worked on that ground.

Q. What was Thompson doing?

A. The first thing Thompson was to do was to

tend to the main flume and extend the bedrock sluices

out to the south and east—the tyjjography of that

ground is such that you have got to keep building it

lateralh^ and reach the exterior boundaries of the

creek here and carry it down. That is what he was

doing. The other man was cutting the timber on the

creek. This ground is covered with heavy timber

—

G[uite a heavy growth—so that you cannot get through

without cutting the trees off and clearing it prepara-

tory to groimd-sluicing. The second man worked

some twelve or fifteen days until a crew of men were

put in on the ground at the head of the sluice-boxes

sinking a shaft and throwing rock all over us and

put in such long fuses

—

Mr. WINN.—Object to their going over this again.

It has all been gone into—not proper rebuttal.

COURT.—Proceed.

A. These men I had woidd have to quit and hide

and I could not afford to pay 3.50 a day and ha\'e

them work that way, so I discharged him. We con-
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tinned to change the conrse of the bedrock skiices

so as to get the stumps out of the road. As we sluiced

and carried it under the roots, slui(!ed them out and

kept the water working all the time.

Q. Did you use the water all the time ?

A. Well, not all the time. The water was shut

oft' at times and then it would come on in a torrent.

My dam got stopjjed and I found a jam of lumber at

the head of the dam, and I followed up the creek and

found where the lumber was coming from. I saw

that they had taken the old lumber off the dam and it

floated down the creek and came do^^^l over the falls,

and lodged in our dam at the intake and at the head

of the sluice-boxes and overflowed, and it cut around

the point and out at one end of our dam, and I had

to put a man to work repairing the dam.

Q. This is all of the B. C. Placer?

A. Yes, sir.

Q. The extent would amount to something like

100 feet-

Mr. WINN".—Objected to as not proper rebuttal.

Mr. ISRAEL.—Not offered for rebuttal. I am
simply asking the permission of the Court to show

that he was there working.

COURT.—Overruled.
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Mr. WINN.—Save an exception.

A. On this claim.

Q. The Martin claim—just one second—be as

brief as you can. Do you know where the survey

of the exterior boundaries of this claim as made

in the application for patent are ? A. I do.

Q. Is your dam outside the exterior boundaries'?

A. It is.

Q. Is any of this work that you did sluicing out-

side of those boundaries—in 1905 and 1906 "?

A. It is outside of the south side line of the Mar-

tin Lode as it is surveyed now.

Q. Can any of the remainder of the B. C. Placer

claim outside of the exterior boundaries of the ^lar-

tin claim be successfully worked with the waters of

Lurvey Creek from the ])oint you have your intake?

A. Some can; yes, sir.

Q. About how much?

A. I would have to look at my map to get an idea

of that area.

Mr. WINN.—I want to call the Court's attention

to the fact that McFarland testified that from their

present intake not one foot of that could be worked.

I object it is not proper rebuttal testimon3\
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Mr. ISRAEL.—I submit that the records does not

show it. I base my stand ii])on the record in this

^ase.

COURT.—The record will show the statement of

both counsel.

Mr. WINN.—I will take an exception at this time.

A. Probably an acre.

Q. What is that plat?

A. This blue print here is from the original sur-

vey over the country.

Q. What does it show ?

A. It shows the exterior lines of all the claims in

that locality all these claims.

Q. The Perseverance, Juneau

—

A. Some of the Winn group and all of the Nowell

claims.

Q. Who made it?

A. Mr. Kelly did the printing and I had the field-

notes.

Q. Do you know whether it is correct?

A. It is approximately correct.

Mr. ISRAEL.—We offer it in evidence.

Mr. WINN.—Objected to as incompetent, irrele-

vant and immaterial.

COURT.—I don't know what the purpose is.
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Mr, ISRAEL.—It shows the entire situation and is

explanation of the testimony in this case.

COURT.—I am inclined to sustain the objection

unless you think it is important.

Mr. ISRAEL.—I consider it very important.

COURT.—It may be admitted.

Mr. WINN.—Save an exception.

(Marked Plaintiff's Exliibit No. 23, and hereto at-

tached.)

Q. When did you—I understand in 1905, prior to

the construction of the flume and intake by the Per-

severance company at their point of diversion on

Lurvey Creek—when you were last there in that year

prior to their diversion.

A. I was there.

COURT.—Wait a minute. Counsel was talking.

Q. I will repeat the question. When—I under-

stand you to say that you were last on Lurvey Creek

at the point of the subsequent diversion by Mitchell

of this water in 1905, prior to its diversion and

while the conditions existed there which existed there

before that diversion?

Mr. WINN.—Objected to as not proper rebuttal.

COURT.—Overruled.
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A. Somewhere between the 12th and 15th of Au-

gust.

Q. Now, I will ask you to look at Defendant's

Exhibit No. 27, and identification No. 32, which I

presume becomes Defendant's Exhibit No. 32—do

you recognize what is depicted in that picture?

A. I do.

Q. Now, take Exhibit No. 27, on which I direct

your attention to the upper waters the waters flowing

in the back of the picture, which is said to represent

the North Fork and what the defendants call the East

Fork of the Lurvey, and ask you if that is the East

or North Fork of the Lurvey? A. Yes, sir.

Q. The water in the foreground are the waters

of the Main Lurvey ?

A. The Main Lurve}^ in the foreground.

Q. I direct your attention to a cross marked on

the East or North Lurvej^—the letter A and then a

line traced with an indelible ])encil around the foot

of the bluff at the edge of the picture to the point

marked C. Which it was testified to in this case as

the old miner's ditch, which was open, and the water

running dow^n through it about the time of the Gilbert

location here taking the water from the North Lur-

vey to the Main Lurvey and ask you if any such ditch

existed connecting the two Lurveys?
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A. A, B, and C represeiits where somebody had

g].'ound sluiced. Here are the laterals.

Q. Where are the lateralis ?

A. These lines almost at. right angles—here is a

lateral and here is a lateral ; it shows where the water

ran back into the creek.

Q. Well, mark the laterils E, F, and G.

A. Yes. This.

Q. Don't say this—say tlie letter. How have you

marked the laterals from the old ditch—with what

letters? A. E, P, and G.

Q. These are called—ditches—did they continue

around to the Main Lurvey? A. No.

Q. Why not?

A

Q
A

These are below ; cam } down here.

What figure?

To the right of the e::tension here.

Q. At the letter C ? A. Yes, to the right.

Q. Take Defendant's Exhibit No. 32—which is

supposed to be a view looking up the Main Lurvey'

and see if you can see any part of it which is claimed

to be shown on the other exhibit?

A. I will have to get this in my mind's eye.

COURT.—Let me ask counsel what he desires to

point out on this picture.
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Mr. ISRAEL.—The object of the testimony is to

show the reason why he says it is impossible for any

such ditch to carry water from the North Fork of

the Lurvey over to the Main Lurvey.

COUT?T.—If he had testified that he had been over

it, then the Court could connect it, but simply testify-

ing from this picture I can see the picture myself.

Q. Well, 3"ou have been up to that point?

A. Yes, quite often—all over this creek.

Q. I will ask 3^ou first if there is any evidence of

there ever having been such a ditch carrying the water

from the North Lurvey to the Main Lurvey above the

intake of the old miner's ditch ? A. No, sir.

Q. I will ask you if there is any i^ason wh_y such

a ditch could not have been used to carry that water %

A. The topography of the country is such that

water would have to run through the hill.

Q. At what point I

A. The point I pointed out on the exhibit. I am

trying to get this exliibit—I can't get this in my

mind^ eye. I can't quite place the picture—I can't

get that located on the ground.

Q. Well, you can tell the Court what, if an}i;hing,

there is in the way of obstructions that would prevent

the water getting above the miner's ditch?
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A. One of these ridges come in there. The

groimd-sluicing shows on the other exhibit and it

\vill go back into the creek. This country, you un-

derstand, was worked wa}^ back in 1883—this shows a

lot of brush—this is all cut up with that kind of

work—ground-sluicing—all through up through the

gravel is very shallow—you only have a little gravel

and the water goes back through the drain.

Q. Do you recognize what has been called the

ditch between the two creeks—do you recognize what

it is they are talking about?

A. Yes, it is the relics of the ground-sluicing

there. These old cuts which show in the photograph

—the three laterals would naturally flow back—the

natural flow of the water—back ground-sluicing

—

back into the creek—strip the bedrock there.

Q. Xow, I will ask you, Mr. Thorndyke, to state

to the Court as briefly as you can, yet with as much

detail as you can, did you see or know or observe any

preparations to use any of the water made by the

Alaska Perseverance Mining Company from the time

you knew that property up to the time of your diver-

sion of Lurvey Creek and from whence they got this

water, how they took it and to what extent they were

taking that water and for what purpose.
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Mr. WINN.—Objected to as not proper rebuttal.

(Argument of counsel.)

COURT.—Overruled. Don't go far into it.

Q. What they diverted, how they diverted it

—

where the water came from, how they used it and what

amount they were using.

A. On Lurvey Creek ?

Q. Not saying anything about Lui'vey Creek. I

will ask 3^ou, if j^ou will tell, if you have any knowl-

edge prior to your appropriation on the 30th day of

July—what system they had, if any, of obtaining

water, how they obtained it, about how much they

obtained—if they used the water, to what use they

put it, and tell where it came from. I want to get at

the water they were using and where it came from.

Mr. WINN.—Same objection.

COURT.—Overruled.
A. This Gold Creek diversion had a pipe on the

North Fork of Gold Creek—they had a flume in here

probably 300 or 400 feet long—at the end of that flume

a penstock and intake ; then there pipe also an over-

flow of water which flows the water down here and

flows back into the creek—the water that came

through the pipe and flume at the intake of the pipe

they conveyed it with pipes down here.
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Q. When you point on the map say where it is,

so as to make a record.

A. South and west to a point here on Gold Creek

where they have an air-compressor.

Q. Well, at the left of the beginning of the word

Gold Creek?

A. Somewhere in that vicinity and on the south

branch. They have also a rock cut from the head of

the intake of the flume across to the top of the South

Fork of Gold Creek—it is carried through the creek

to where they break through and into the creek and

there is a face of rock about that high (indicating),

and over across there and leads the water into their

flume. At this point—the end of the flume and where

the intake is

—

Q. Is the end of the flume represented on the

map?

A. Yes, this is the overflow—the wings were built

out from their penstock to take the excess water and

turn it back into the creek.

Q. For what purpose was that used?

A. To generate air with the air-compressor.

Q. What other water was they using, and what is

their system and where did it come from?

A. Referring to the old miner's ditch—the point

marked with a double cross and also G—the intake
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of the old ditch in the Main Lurvey Creek there was

some little water coming through that ditch and

around that old miner's ditch to where it broke out

near the point marked P where there is a bend in the

flume, where there had been a flume—the ditch ^vas

not run there—the flume was broken out and the

water spilled down over the bluff, possibl.y 30 feet

high, and ran down over the country below. There

was a ditch at the point marked R—^there were some

laterals between the point marked P running east

and west—little lateral ditches picking up the seepage

water from this bed of snow which lies up in here.

Q. Where?

A. This is the Alexander tunnel on the northeast

side—the water was conveyed along a V-flume and

ran into a barrel ; at the side of the barrel was a pipe

three-inch exterior measurements coming down the

air-shaft of the Perseverance tunnel. There was

some water carried down to the blacksmith-shop at

the mouth of the tunnel—there is an adit—little

drain ditch from Lurvey Creek and carried that into

a pipe in the blacksmith-shop and as I remember a

half barrel used for tempering drills. There was

a pipe running from the compressor or Gold Creek

down along the creek in the direction of the old orig-

inal Perseverance boarding-house, between Icy Gulch

and the Lurvey, but whether the pipe ran into the
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boarding-house or not I don't know. It came from

the pipe-line of the Gold Creek compressor power.

Q. Was any water going into the new boarding-

house ?

A. Since the new boarding-house has been built

I have never been around it. I have never been up

to the new boarding-house.

Q. About how many gallons of water per minute

would you say was going into the barrel at the air-

shaft?

A. I would say there was probably 20 miner's

inches. Now, we can convert that into gallons—10.96

gallons per minute a miner's inch—call it eleven

—

would be 220 gallons going into the barrel.

Q. How much would run in the blacksmith-shop ?

A. There was a faucet standing over a barrel;

it was only run in through the faucet.

Q. How much would that be?

A. Somewhere—ten—between five and ten gal-

lons a minute, making a maximum estimate.

Q. How much of this water, if any, was coming

from the break in the ditch from Lurvey Creek.

A. AVhat water flowed from the old Lurvey Creek

ditch?

Q. Yes?

A. Tliat would depend entirely upon the condi-

tion of the water. If Lurvey Creek was high, the
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water that was coming would be Lurvey Creek water

—there would be some v/ater anyway—it was simply

a question whether it came in there or whether it

came from above. I never saw it to exceed eight

inches.

Q. State whether or not in the vicinity of the

dam at the intake was that a wing damf

Mr. WINN.—Object to that not proper rebuttal

having gone into that on direct examination.

COURT.—Overruled.

Mr. WINN.—Save an exception.

A. I never saw any evidence of a dam there at all.

Q. What is the character of the bank and bed

of that stream at that point? Give me a short ex-

planation of it.

A. It is an ordinary mountain stream, rather pre-

cipitous—at some places the bed stands at an angle

of 45% from the verticle—its bed is very abrupt

—

and the geological structure at this point, shows it

has been recently uncovered by glacial erosion and

has been extremely acute—it leaves abrupt angles in

the bedrock and that is the character of the bedrock.

In places it is smooth and in places it is rough.

Q. What would you say at that point—the intake

of the old ditch being of a character that would hold

a brush dam?
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A. It won't hold any dam there—the brush does

not have any foundation. You can stick your dam in

the bed of the creek and tlie first rush of water that

comes against it something has got to move—3^ou

have to put in timbers and cut hitches into the bank

and set timbers in order to hold a dam in that stream.

Q. I will ask you if, prior to your diversion,

whether or not any of the water of the North Fork

of Lurvey Creek got into the Main Lurvey into the

head of this old miner's ditch"?

A. No, sir; it is a physical impossibility for wa-

ter to get across that way—the line of this ditch you

pointed out to me in this exhibit—that ditch would

have to cross that stream to get into that intake. It

would have to make a curve this bluff in order to get

into the head of this old ditch.

Q. Was there any evidence at any time within

your knowledge of the stream of any flume there ex-

cept the one that Mitchell afterwards constructed^

A. Yes, there is some old lumber lying there in

the gravel where the Mitchell flume has its intake

on the North Fork, which is pretty much covered

hy gravel and sand and sticking out at that old sand-

box—w^here he had put a sand-box—his diversion is

the evidence of another sand-box there 3^ears pre-

vious, showing that the water had at some time been

carried over by a flume.
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Mr. HELLENTHAL.—I would like to ask the wit-

ness a few questions.

Q. (ByMr.IIELLENTHAL.) You are a mining-

engineer'? A. Yes, sir.

Q. What experience have you had as a mining

engineer"?

A. Experience extending over fifteen or twenty

years—mining about thirty years.

Q. Do you know anything about hydraulics?

A. I have had some experience in using water in

mining.

Q. Do you know anything about stamp-mills and

compressors'? A. Yes, sir.

Q. Do you know what the Perseverance company

have in their mill %

A. I have a general idea. I have never ex-

amined it in detail.

Q. I will ask you what horse-power is necessary

to run a 100 stamp-mill, 1200 pound stamp, seven

inch drop %

A. Well, I could probably answer that question

if I am permitted to do so by comparison. The

mine at Uma, California, run entirely by steam—

a

complete quartz-mill, and concentrator plant, and

in addition to the power to run the mill they have

to pmnp the water to float their batteries as far as
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twenty-eight or thirty miles, and I think they pump

it up entirely and the engine is a 570 horse-power

engine.

Q. What is the character of that mine %

A.. For that country she is considered a very

large vein, 25 ft.

Q. What is the character of the ore?

A. Vitro silican quartz.

Q. Do 3'Ou know what is in the Perseverance

mine'? A. Quartzo slate.

<J. How does the rock and ore of the Persever-

ance mine compare in hardness with the other in

the Uma mine? A. About three to five.

Q. Which is the hardest ?

A. The gold rock quartz.

Q. With reference to the use of drills how many

drills did they require ?

A. To furnish the ore and do the development

work and doing everything about that mine—tak-

ing the standard drill, 3% inch drill—ten machines

in that size vein.

Q. And do the development work besides?

A. Yes, sir.

Q. How much horse-power did that require?

A. You mean the generated power?-
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